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recognize the Local Union as the NLRA Section 9(a) collective bargajhjng agent
for all employees performing electrical construction work within the jurisdiction
of the Local Union on all present and future jobsites.

In accordance with Orders issued by the United States District Court of
the District of Maryland on October 10, 1980, in Civil Action HM-77-1302, if
the undersigned employer-is not a member of the National Electrical
Contractors Association, this letter of assent shall not bind the parties to any
provision in the above-mentioned agreements requiring payment into the
National Electrical Industry Fund, unless the above Orders of Court shall be
stayed, reversed on appeal, or otherwise nullified.

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW

Newark Electric

5 Name of Firm

130 Harrison Street

Street Address/P. O. Box Number

Newark, NY 14513

City, State (Abbr.), Zip Code

6 Federal Employer Identification No.

SIGNED FOR THE EMPLOYER SIGNED FOR THE UNION 3 840 IBEW
BY 7 | BY 7
(original signature) ' {original signature)
NAME & James R. Colacino - NAME 8 Clark D. Culver
TITLE CEO TITLE Business Manager
DATE 12/8/10 DATE 12/8/10

INSTRUCTIONS: All items must be completed in order for assent to be processed.

ITYPE OF AGREEMENT:
Insert type of agreement. Example: Inside, Outside Utility, Outside

Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming,
etc. The Local Union must obtain a separate assent to each agreement the
employer is assenting to. }
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2NAME OF CHAPTER OR ASSOCIATION
Insert full name of NECA Chapter or Contractors Association involved.

3LOCAL UNION
Insert Local Union Number.

4EFFECTIVE DATE
Insert date that the assent for this employer becomes effective. Do not

use agreement date unless that is to be the effective date of this Assent.

'SEMPLOYER'S NAME AND ADDRESS
Print of type Company name & address.

SFEDERAL EMPLOYER IDENTIFICATION NO.
Insert the identification number which must appear on all forms filed by

the employer with the Internal Revenue Service.

7SIGNATURES

8SIGNER'S NAME

Print or type the name of the persons signing the Letter of Assent.
International Office copy must contain actual signatures - not reproduced - of
a Company representative as well as-a Local Union officer.

A MINIMUM OF FIVE COPIES OF THE JOINT SIGNED ASSENTS MUST BE
SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING. AFTER
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR
FILES, FORWARD ONE COPY TO THE IBEW DISTRICT VICE PRESIDENT AND
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO

THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA

CHAPTER.

-Page 3
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RONALD K. HOOKS, Regional Director
of the Nineteenth Region of the National CASE NO. C13-5470 BHS
Labor Relations Board, for and on behalf
of the NATIONAL LABOR RELATIONS ORDER GRANTING

BOARD, RESPONDENT’S MOTION

. TO DISMISS
Petitioner,

V.

KITSAP TENANT SUPPORT
SERVICES, INC,,

Respondent.

This matter comes before the Court on Respondent Kitsap Tenant Support
Services, Inc.’s (“Kitsap”) motion to dismiss (Dkt. 12). The Court has considered the
pleadings filed in support of and in opposition to the motion and the remainder of the file
and hereby grants the motion for the reasons stated herein.

L PROCEDURAL HISTORY

On June 13, 2013, Petitioner Ronald K. Hooks (*Hooks™), Regional Director for
Region 19 of the National Labor Relations Board (the “Board”), filed a petition for
preliminary injunctive relief pursuant to § 10(j) of the National Labor Relations Act.

Dkt. 1.

ORDER - 1
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Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 2 of 4

On July 18, 2013, Kitsap filed a motion to dismiss. Dkt. 12. On August 5, 2013,

the Board responded. Dkt. 14. On August 9, 2013, Kitsap responded. Dkt. 41, |
II. FACTUAL BACKGROUND

The Board consists of five members who are appointed for five-year terms by the
President with the advice and consent of the Senate. 29 U.S.C. § 153(a).

On January 4, 2013, President Obama appointed members Terence Flynn,
Shannon Block (“Block™) and Richard Griffin, Jr. (“Griffin”) to the Board. Although the
Senate was in session that day, President Obama chose not to nominate these individuals -
for confirmation by the Senate.

On February 28, 2013, Hooks issued an Amended Consolidated Complaint in the
underlying administrative action. On March 27, 2013, Hooks subséquently issued a
Second Amended Consolidated Complaint, which was then amended on April 16, 2013.
On May 28, 2013, Hooks again amended the Complaint.

On July 16, 2013, the President submitted new nominations to the Board. On July |
30, 2013, the Senate confirmed all five positions on the Board. |

III. DISCUSSION

The Recess Appointment clause provides that the President “shall ha\‘/e Power to
fill up all Vacancies that may happen during the Reéess of the Senate, by granting
Commissions which shall expire at the End of their next Session.” U.S. Const. art. II, §

2, cl.3.

In this case, Kitasp contends that the Board is without power to act because it

lacks a propetly appointed quorum. Kitsap has provided numerous recent cases for the

ORDER -2




10

11

12.

13
14
15
16
17
18
19
20
21

22

Case 18-2784, Document 38-2019, 2484956, Page6 of 113

Case 3:13-cv-05470-BHS Document 43 Filed 08/13/13 Page 3 of 4

proposition that “Recess” means the period of time between an adjournment sine die and
the start of the Senate’s next session. See Dkt. 41 at 2-3 (listing cases). While none of
these cases are binding, the Court has reviewed each case and finds the legal analysis
persuasive. There is no need to add to what is thoroughly explained in N.L.R.B. v.
Enterprise Leasing Co. Southeast, LLC, --- F.3d ----, 2013 WL 3722388 (4th Cir. 2013),
and N.L.R.B. v. New Vista Nursing and Rehabilitation, 719 F.3d 203 (3rd Cir. 2013).
Therefore, the Court adopts the reasoning in these cases and holds that “Recess” in the
Recess Appointment Clause means the period of time between an adjournment sive die
and the start of the Senate’s next session.

As applied to the facts of this case, Hooks was without power to file the
complaints against Kitsap in the underlying administrative matter. A petition for
injunctive relief brought under Section 10(j) may be brought only “upon issﬁancé ofa
complaint as provided in [29 U.S.C. § 160(b)].” 29 U.S.C. § 160(j). Without a valid
complaint, Hooks is precluded from filing a petition for preliminary relief. Therefore, the
Court grants Kitsap’s motion to dismiss on this issue.

Hooks contends that, even if the bBoard lacks authorization, the actions of the
Acting General Counsel Lafe E. Solomon (“Solomon™), including his delegétion of
authority to initiate legal action to Hooks, are still valid. First, Hooks asserts that
President Obama validly appointed Solomon pursuant to the Federal Vacancies Reform
Act (“FVRA”), 5 U.S.C. § 3345, et seq. Dkt. 13 at 14-21. The FVRA, however, only

permits the appointment of a person under specific circumstances and the only

circumstance that could apply to Hooks is appointing a person who, within the last 365

ORDER -3
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days, has served as a personal assistant to the departing officer. Id. § 3345(b). It is
undisputed that Solomon has never served as a first assistant. Therefore, Hooks’s
argument is without merit.

Second, Hooks contends that the actions of Solomon are exempted from the
penalty provisions of the FVRA and are, therefore, valid. Dkt. 13 at 17. Hooks is correct
that the actions of Solomon are exempted from the penalty provision. This fact, however,
does not grant him the authority to act pursuant to an improper appointment. Therefore,
Hooks’s argument is without merit.

IV. ORDER

Therefore, it is hereby ORDERED that Kitsap’s motion to dismiss (Dkt. 12) is

GRANTED and Hooks’s petition is DISMISSED.

Dated this 13th day of August, 2013.

b e

BENJAMIN H. SETTLE
United States District Judge

ORDER -4
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LETTER OF ASSENT C

This document shall be used only for employers becoming signatory for the
first time or for first time contractors seeking affiliation as a direct result of a

Membership Development campaign.

This is to certify that the undersigned employer has examined a copy of
the current ! Inside Construction labor agreement between

2 Finger Lakes Chapter NECA and Local Union 3 840 , IBEW.

It is understood that the signing of this letter of assent shall be as binding on
the undersigned employer as though he had signed the above referred to
agreement, including any amendments thereto, and any subsequent
agreements.

This letter of assent shall become effective for the undersigned employer
on the 4 9th day of November , 2010 and shall remain in

effect unless and until terminated as provided in the following paragraphs.

1. This letter of assent cannot be terminated within the first 180 days
from its effective date, above.

2. After the first 180 days and w1thm the first twelve (12) months
from the effective date of this letter of assent, the undersigned employer may
terminate this letter of assent and the collective bargaining agreement by giving
written notice to 2 Finger Lakes Chapt. NECA. and the local union at least thirty
(30) days prior to the selected termination date. If such notice is given but the
undersigned employer has an outstanding debt to the local union or to any of
the funds specified in the collective bargaining agreement on the selected date,
the termination shall become effective when, following the selected termination
date, payment in full of any outstanding debt to the local union or to any of the
funds specified in the collective bargaining agreement has been made. Such
payment of outstanding debt shall include those payments otherwise due as a
result of this extension of the agreement caused by the outstanding debt.

3. After the first twelve (12) months from the effective date of this
letter of assent, the undersigned employer shall be bound to the then current
agreement between the parties until its stated termination date, as well as to
all subsequent amendments and renewals. If the undersigned employer desires
to terminate this letter of assent and does NOT intend to comply with and be
bound by all of the provisions in any subsequent agreements between
2 Finger Lakes Chapter NECA and Local Union3 840 , IBEW, he shall
so notify 2 Finger Lakes Chapter NECA and the Local Union ir m writing at least
one hundred (100) days prior to the termination date of the then current

agreement.
After the twelve (12) months from the effective date of this letter of

assent, the Employer agrees that if a majority of its employees authorizes the
Local Union to represent them in collective bargaining, the Employer will

- Page 1 . General Counsel's Exhibit
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recognize the Local Union as the NLRA Section 9(a) collective bargaining agent
for all employees performing electrical construction work within the jurisdiction
of the Local Union on all present and future jobsites.

In accordance with Orders issued by the United States District Court of
the District of Maryland on October 10, 1980, in Civil Action HM-77-1302, if
the undersigned employer is not a member of the National Electrical
Contractors Association, this letter of assent shall not bind the parties to any
provision in the above-mentioned agreements requiring payment into the
National Electrical Industry Fund, unless the above Orders of Court shall be
stayed, reversed on appeal, or otherwise nullified.

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW

Newark Electric

5 Name of Firm

141 Harrison Street

Street Address/P. O. Box Number

Newark, N.Y., 14513

City, State (Abbr.), Zip Code

6 Federal Employer Identification No.

SIGNED FOR THE EMPLOYER SIGNED FOR THE UNION 3 840 IBEW
BY7 BY 7
(original signature) (original signature)
NAME 8 James R. Colacino NAME 8 Clark D. Culver
TITLE President/CEOQO TITLE Business Manager
DATE 11/9/2010 DATE 11/9/2010

INSTRUCTIONS: All items must be completed in order for assent to be processed.

ITYPE OF AGREEMENT: ,

Insert type of agreement. Example: Inside, Outside Utility, Outside
Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming,
etc. The Local Union must obtain a separate assent to each agreement the
employer is assenting to.

- Page 2
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2NAME OF CHAPTER OR ASSOCIATION
Insert full name of NECA Chapter or Contractors Association involved.

3SLOCAL UNION
Insert Local Union Number.

‘EFFECTIVE DATE
Insert date that the assent for this employer becomes effective. Do not

use agreement date unless that is to be the effective date of this Assent.

SEMPLOYER'S NAME AND ADDRESS
* Print of type Company name & address.

6FEDERAL EMPLOYER IDENTIFICATION NO.
Insert the identification number which must appear on all forms filed by

the employer with the Internal Revenue Service.

7SIGNATURES

8SIGNER'S NAME

Print or type the name of the persons signing the Letter of Assent.
International Office copy must contain actual signatures - not reproduced - of
a Company representative as well as a Local Union officer.

A MINIMUM OF FIVE COPIES OF THE JOINT SIGNED ASSENTS MUST BE
SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING. AFTER
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR
FILES, FORWARD ONE COPY TO THE IBEW DISTRICT VICE PRESIDENT AND
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO

THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA

CHAPTER.

- Page 3
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"LETTER OF ASSENT-A

A — P

In signing this letter of assent, the undersigned firm does herby authorize! Finger I.akes Chapter NECA.
as its collective bargaining representative for all matters contained in or pertaining to the current and any subsequent

approved Inside

labor agreement hetween the

1 Finger Lakes Chapter NECA

and Local Union® 840 , IBEW.

In doing so, the undersigned firm agrees to comply with, and be bound by, all of the provisioﬁs contained in said current and subsequent

approved labor agreements. This authorization, in compliance with the current approved labor agreement, shall become effective

on thes 8th

day of December ' , 2010

It shall remain in effect until terminated by the underslgned employer giving written notice to the

1 Finger Lakes Chapter NECA

and to the Local Union at least one hundred fifty (150)

days prior to the then current anniversary date of the applicable approved labor agreement.

The Employer agrees that if a majority of its employees authorize the Local Union to represent them in collective
bargaining, the Employer will recognize the Local Union as the NLRA Section 9(a) collective bargaining agent for all
employees performing electrical construction work within the jurisdiction of the Local Union on all present and future

Jjobsites.

In accordance with Orders issued by the United States District Court for the District of Maryland on QOctober 10, 1980,
in Civil Action HM-77-1302, if the undersigned employer is not a member of the National Electrical Contractors Association, this letter of
assent shall not bind the parties to any provision in the above-mentioned agreement requiring payment into the National Electrical Industry
Fund, unless the above Orders of Court shall be stayed, reversed on appeal, or otherwise nullified.

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW

Newark Electric

5 Name of Firm
130 Harrison Street

Street Address/P.O. Box Number
Newark, NY 14513

City, State (Abbr.) Zip Code
6 Pederal Employer Identification No.:

SIGNED FOR THE EMPLOYER
BY”

(original signature)
NAME: JamesR Colacino

TITLE/DATE _CEO 12/8/10

SIGNED FOR THE UNION: 840 1ppw

BY”
al signatur
NAMEs Clark D(on lvg}gml e)

TITLE/DATE _Business Manager ©12/8/10

INSTRUCT!ONS (All items must be completed in order for assent to be processed)

1 NAME OF CHAPTER OR ASSOCIATION

Insert full name of NECA Chapter or Contractors Association involved.

2 TYPE OF AGREEMENT
Insert type of agreement. Example: Inside, Outside Utlhty, Outside
Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree
Trimming, etc. The Local Union must obtain a separate assent to each
agreement the employer is assenting to.

3 LOCAL UNION
Insert Local Union Number. _

+ EFFECTIVE DATE
Insert date that the assent for this employer becomes effective. Do not

use agreement date unless that is to be the effective date of this Assent.

s EMPLOYER'S NAME & ADDRESS

Print or type Company name & address.

§ FEDERAL EMPLOYER IDENTIFICATION NO. ]
Insert the identification number which must appear on all forms filed
by the employer with the Internal Revenue Service.

7SIGNATURES .

8 SIGNER'S NAME
Print or type the name of the person signing the Letter of Assent.
International Office copy must contain actual signatures-not repro-
duced-of a Company representative as well as a Local Union officer.

A MINIMUM OF FIVE COPIES OF THE JOINT SIGNED ASSENTS MUST BE SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING.
AFTER APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR FILES, FORWARD ONE COPY TO THE IBEW
DISTRICT VICE PRESIDENT AND RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCALUNION SHALL RETAIN ONE
COPY FOR THEIR FILES AND PROVIDE ONE COPY: TO THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA CHAPTER.

IBEW.FORM 302 REV. 9/01

General Counsel's Exhibit
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LETTER OF ASSENT C

This document shall be used only for employers becoming signatory for the
first time or for first time contractors seeking affiliation as a direct result of a
Membership Development campaign. '

This is to certify that the undersigned employer has examined a copy of
the current 1 Inside labor agreement between

2 Finger Lakes Chapt. NECA and Local Union 3 840 , IBEW.

It is understood that the signing of this letter of assent shall be as binding on
the undersigned employer as though he had signed the above referred to
agreement, including any amendments thereto, and any subsequent
agreements.

This letter of assent shall become effective for the undersigned employer
on the 4 8th day of December , 2010 and shall remain in

effect unless and until terminated as provided in the following paragraphs.

1. This letter of assent cannot be terminated within the first 180 days
from its effective date, above.

2. After the first 180 days and within the first twelve (12) months
from the effective date of this letter of assent, the undersigned employer may
terminate this letter of assent and the collective bargaining agreement by giving
written notice to 2 Finger Lakes Chapt. NECA and the local union at least thirty
(30) days prior to the selected termination date. If such notice is given but the
undersigned employer has an outstanding debt to the local union or to any of
the funds specified in the collective bargaining agreement on the selected date,
the termination shall become effective when, following the selected termination
date, payment in full of any outstanding debt to the local union.or to any of the
funds specified in the collective bargaining agreement has been made. Such
payment of outstanding debt shall include those payments otherwise due as a
result of this extension of the agreement caused by the outstanding debt.

: 3. After the first twelve (12) months from the effective date of this
letter of assent, the undersigned employer shall be bound to the then current
agreement between the parties until its stated termination date, as well as to
all subsequent amendments and renewals. If the undersigned employer desires
to terminate this letter of assent and does NOT intend to comply with and be
bound by 4ll of the provisions in any subsequent agreements between
2 Finger Lakes Chapt. NECA and Local Union 3 840 , IBEW, he shall

so notify 2 Finger Lakes Chapt. NECA and the Local Union in writing at least
one hundred (100) days prior to the termination date of the then current

agreement.
After the twelve (12) months from the effective date of this letter of

assent, the Employer agrees that if a majority of its employees authorizes the
Local Union to represent them in collective bargaining, the Employer will

-Page 1 Ganeral Counsel's Exhi'bit
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recognize the Local Union as the NLRA Section 9(a) collective bargainihg agent.
for all employees performing electrical construction work within the jurisdiction
of the Local Union on all present and future jobsites.

In accordance with Orders issued by the United States District Court of
the District of Maryland on October 10, 1980, in Civil Action HM-77-1302, if
the undersigned employer is not a member of the National Electrical
Contractors Association, this letter of assent shall not bind the parties to any
provision in the above-mentioned agreements requiring payment into the
National Electrical Industry Fund, unless the above Orders of Court shall be
stayed, reversed on appeal, or otherwise nullified.

SUBJECT TO THE APPROVAL OF THE INTERNATIONAL PRESIDENT, IBEW

Newark Electric

5 Name of Firm

130 Harrison Street

Street Address/P. O. Box Number
Newark, NY 14513

City, State (Abbr.), Zip Code

6 Federal Employer Identification No.

SIGNED FOR THE EMPLOYER SIGNED FOR THE UNION 3 840 IBEW
BY 7 BY 7
(original signature) ' (original signature)
NAME 8 James R. Colacino NAME 8 Clark D. Culver
TITLE CEO TITLE Business Manager
DATE 12/8/10 DATE 12/8/10

INSTRUCTIONS: All items must be completed in order for assent to be processed.

ITYPE OF AGREEMENT:

Insert type of agreement. Example: Inside, Outside Utility, Outside
Commercial, Outside Telephone, Residential, Motor Shop, Sign, Tree Trimming,
etc. The Local Union must obtain a separate assent to each agreement the
employer is assenting to.

- Page 2
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2NAME OF CHAPTER OR ASSOCIATION
Insert full name of NECA Chapter or Contractors Association involved.

3LOCAL UNION
Insert Local Union Number.

“EFFECTIVE DATE
Insert date that the assent for this employer becomes effective. Do not

use agreement date unless that is to be the effective date of this Assent.

SEMPLOYER'S NAME AND ADDRESS
Print of type Company name & address.

SFEDERAL EMPLOYER IDENTIFICATION NO.
Insert the identification number which must appear on all forms filed by

the employer with the Internal Revenue Service.

7SIGNATURES

8SIGNER'S NAME

Print or type the name of the persons signing the Letter of Assent.
International Office copy must contain actual signatures - not reproduced - of
a Company representative as well as a Local Union officer.

A MINIMUM OF FIVE COPIES OF THE JOINT SIGNED ASSENTS MUST BE
SENT TO THE INTERNATIONAL OFFICE FOR PROCESSING. AFTER
APPROVAL, THE INTERNATIONAL OFFICE WILL RETAIN ONE COPY FOR OUR
FILES, FORWARD ONE COPY TO THE IBEW DISTRICT VICE PRESIDENT AND
RETURN THREE COPIES TO THE LOCAL UNION OFFICE. THE LOCAL UNION
SHALL RETAIN ONE COPY FOR THEIR FILES AND PROVIDE ONE COPY TO

THE SIGNATORY EMPLOYER AND ONE COPY TO THE LOCAL NECA

CHAPTER.

- Page 3
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CERTIFICATE OF INCORPORATION
OF

COLACINO INDUSTRIES,....INC.

UNDER SECTION 402 OF THE RUSINESS CORPORATION LAW

The'undersigned, a natural person of the_age of eighteen

years or ovef, desiring to form a corperation pursuant to' the
provigions of Section 402 of the Business Corporation Law of

the State of New York, ﬁereby certifies as follows:

FIRST: The name of the corporation is:

COLACINO INDUSTRIES, INC.

SECOND: The purpose oftthe gérpdratieon is to engage in
ahy lawful act or activity for which torporatioﬁs may be
grganized_uﬁder the Business Gorporation Law of the State of
" New York, exclusive of any act or act1v1ty requlrlng the
consent or approval of any state off1c1al department board
agency or other body without such censent or approval first

being obtained.

THIRD: The office of the corporation in the State of New

York is to be located in the County of Wayne.

FOURTH+ 'The~aggregate nitimber of shares which the
carporation.shall’have.the authoiity teo issue is:

Two Hundred {200) shares without par value.
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FIFTH: The Secretary of State is designated as the agent
of the corporatibn upon whom process against the corporation
may bé served, and the address to which the Secretary of
State shall mail a copy of any process against the corporation

served upoen him is:

129 Harrison Street
Newark, NY 14513

. BIXTH: No director of the corporation shall be

personally liable to the corporation or its stockholders

for damagea for amy breach of duty in such c¢apacity except
‘where-a judgment or other final adjudication adverse to said
director establishes: that the director’s acts ox omissioﬁs
were in bad faith or involwved inténtionél misgepnduct of a
knowing ?iolation of law or that said director pexsonally
gained a financial profit or other advantage to which he was
not entitled, oxr the director’s acts violateﬁ Section 719

“of the New York Business Corporatiocn Law.

<IN N o
S Judith Ann Carkner
~—3 Incorporator
Coxrporation Service Company
: 80 State Street
Albany, NY 12207

Date: Februafy 10, 2000
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N. ¥. 8. DEPARTMENT OF STATE
".DIVISION OF CORPORATIONS AND STATE RECORDS . ALBANY, NY 12231-0001-
FILING RECEIPT

ENTITY NAME: COLACINO INDUSTRIES, INC.
DOCUMENT TYPE: INCORPORATION (DOM. BUSINESS) " COUNTY: WAYN

SERVICE COMPANY: CSC NETWORKS/PRENTICE HALL SERVICE CODE: 45 *

SRR NS OSSN S WSS S St o e o e o o e o v o T I I S e s o o o e 2 0 e o e e e

o B T Rk i et s i = . - e Ut

THE CORPORATIO! ' . _ - 02/10/2000
129 HARRISON STREET
- NEWARK, NY 14513

STOCK: 200 NPV

FILER 170.00  PAYMENTS 170.00
o - 125.00  CBASH 0.00
MR JAMES COLACINO 16,00  CHECK G.00.
129 HARRISON STREET : 0.00  CHARGE 0.00
: COPIES 10.00 DRAWDOWN 170.00
NEWARK, NY 14513 : HANDLING 25.60  BILLED 0.00
, : ' : ’ .00

- REFUND
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(Rev. December 2007)

AN RSk TR N o 1 e BN e ST e

" Corporate Dissolution or Liquidation
OMB No. 1545-004
(Required under section 6043(a) of the Internal Revenue Code) ° 041

Department of the Treasury
Intemal Revenue Service }
Name of corporation Employer identifisation number
E
; NEWARK ELECTRIC 2.0, INC. : 27-556995¢6
& | Number, strest, and room or suite no. (If a P.0. box number, see instructions.) Gheck type of return
5 (126 HARRISON STREET L] 1120 T 11201
g City or town, state, and ZIP code ™ 1120-6-D1s¢ (X7 11208
NEWARK, NY 14513 ) [ 1 other »
1 Dateincorporated | 2 Place incorporated 3 Type of liquidation 4 Date resolution or plan of complete
or partial liguidation was adopted
03/08/2011 NEW YORK [X] comptete [ Partial 07/31/12
§  Service Center where corporation filed 6 Last month, day, and year of 7a Last month, day, and year 7h Was corporation’s final tax retumn
its immediately preceding tax return immediately preceding tax year of final tax year filed as part of a consolidated
income tax return? If "Yes,"
complete 7¢, 7d, and 7e.
EFILE 12/31006\/7 07/31/12 Cves - [Xlno
7¢ Name of commen parent / D 7d Employer identification number| 7e Service Center where
@ @ of common parent - consolidated return was filed
Common Preferred
8 Total number of shares outstanding at time of adoption of plan of liquidation .............eeiiiiciene, 100.000 .000
9 Date(s) of any amendments to plan of disSolUtion ..........cceniieniiin i
10 Section of the Code under which the corporation s to be dissolved or liquidated ..............ccoocevieniiins IRC SECTION 332
11 If this form concerns an amendment or supplement to resolution or plan, enter the date
the previous Form 886 wasfiled . . ...

«ﬁ\%h a certified_copy of the resolution or plan and all amendments or supplements not previously filed.

i -@ry.ldec
ommR

Signature ot \pfficer . - — Title Date \ \

ve examined this form, including accompanying schedules and statements, and to the best of my knowledge and beﬁiis

|  PRESIDENT | Q\\\qué

LHA For Paperwork Reduction Act Notice, see page 2. Form 966 (Rev. 12-2007)

111371
Os-01-11

)9450731 101824 ‘0342205 2011.04010 NEWARK ELECTRIC 2.0, INC. 03422052
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A4

James R. Colacino
(Print or Type Name of Signer)

President
(Print or Type Title of Signer)

CERTIFICATE OF DISSOLUTION
OF '

Newark Electric 2.0 Inc.
(Insert Name of Corporation)

Under Section 1003 of the Business Corporation Law

Filer's Name: James R. Colacino

Address: 406 Sycamore Trail

City, State and Zip Code: Novvarie New York 14513

NOTES: ‘
1. The name of the corporation and its date of incorporation must be exactly as they appear on the records of the

Department of State, This information should be verified on the Department of State’s web site at www.dos.ny.gov.

2. This certificate must be signed by an officer, director or duly authorized person.
3. Attach the consent of the NY'S Department of Taxation and Finance.

4. Attach the consent of the New York City Department of Finance, if required.

5. The fee for filing this certificate is $60, made payable to the Department of State.

For DOS Use Only

DOS-1337-H-a (Rev. 02/12)

Page 2 of 2
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com JHORECHRATTONS OAND S TAPES REA6RDS Filed: 10/E838%5 nyPRogx415%60505

FILING RECEIPT

S o e s e o e it e o e e B e e e et e e e i o B T I e B T BT e e o e e e e e o i

ENTITY NAME: NEWARK ELECTRIC 2.0 INC.

DOCUMENT TYPE: DISSOLUTION (DOMESTIC) : COUNTY: WAYN

JAMES R. COLACINO
406 SYCAMORE TRAIL

NEWARK, NY 14513

ADDRESS FOR PROCESS:

SERVICE COMPANY:A** NO
FEES 60.00
FILING 60.00
TAX 0.00
CERT 0.00
COPIES 0.00
HANDLING 0.00

SERVICE COMPANY ** SERVICE CODE: 00

PAYMENTS 60.00

CASH 0.00

CHECK 60.00

CHARGE 0.00

DRAWDOWN 0.00

OPAL 0.00

REFUND 0.00

DOS-1025 (04/2007)
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Mew York State Department of Labor

Unemployment Insurance Registration Section : \
WA Harriman State Office Building Campus
Albany, New York 12240-0339

EMPLOYER NUMBER: 49-90058 6
: 08/29/12
NEWARK ELECTRIC 20 INC DATE:
126 HARRISON ST STE A
NEWARK NY 14513-1200 IN REPLY, REFER TO
LIABILITY AND DETERMINATION
REGISTRATION SUBSECTION

(618) 457-2635

Qur records show you had no payroll during at teast four consecutive calendar quarters.

If you no longer have employees, you may terminate your liability for ﬁling unemployment insurance reports by
completing Section | below and returning this letter.

If your business is a corporation (includihg Subchapter S corporations), please remember that any compensation

paid to a corporate officer is remuneration and must be reported. Under such circumstances, your liability cannot be
terminated.

“If you have discontinued business, please complete Section Il below showing the date on which you closed your
business. If the business was sold or transferred, indicate the name and address of the acquiring employer.

If the corporation or business is still active without payroll, please explain in Section lII below.
Sign and date the form, providing signer's address and title in Section 1V below.

Richard Marino, Director
Unemployment Insurance Director

l. TERMINATION OF LIABILITY til. BUSINESS STILL ACTIVE

D | wish to terminate liability. There are If the business or corporation is still active,
" no employess. (If business or corporation is still] ~ Please explain below how activity is conducted
active, see Section lll.) - with no payroll, especially to corporate officers.

I, CLOSING INFORMATION

Business discontinued.

Date . 01 /3L /2012
month day year

D Business sold or transferred. a N o~

Date y
month day year \ \\\ ﬂ

AN
,. NANTaRW
Name and address of acquiring employer V. SIGN ATU@%; N

Signer's address 1Z.( cosen Streod

Mewark_ Neovs Vork (153

Employer Registration Number of acquiring Official position ’pcd { éwﬂr

employer (if known), Date \O/ 5/ {7

A 1 R INAOTY
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Office of Processing and Taxpayer Services

W A Harmimgn Campus .
Albany NY 12227 Consent date: 10/11/2012

USCA ﬂiﬁmmﬁﬁﬁﬁgggﬁém #1576487

DA

&"TJLS
Fied by: : O\‘g ‘\\\S”)%
NEWARK ELECTRIC 2.0 INC. :

126 HARRISON ST
NEWARK NY 14513-1200

120938385880300-AD00

Consent to Dissolution of a Corporation

New York State Department of Taxation and Finance - Corporation Tax
Albany NY 12227

To the Secretary of State

~ Name of corporation

NEWARK ELECTRIC 2.0 INC.

Pursuant to provisions of section 1004 of Article 10 of the Business Corporation Law, the Commissioner of Taxation and Finance
Hereby consents to the Dissolution of the above named corporation.

This consent is effective until 12/31/2012 ”\IWMJ' M m
By: A

The Certificate of Dissolution must be received and . For the C issi £ Taxati .
filed by the Department of State before this date. or the Commissioner of Taxation and Finance

TR-960 (2/12) 2DA3 - 2720635 P0000294- 01 See back for filing instructions
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TR-960 {2/12) (back)

A-441

019, 2484956, Page28 of 113

Instructions

To complete the process of dissolution of your corporation,
you must mail the following three items to the Department

of State:

1. Form TR-960, Consent to Dissolution of a Corporation

(this form)

2. Filing fee of $60 (make check payable to NYS
Department of State)

3. Certificate of Dissolution, properly completed. Please
refer to www.dos. state.ny.us/corps/vdissolu.himl for
step-by-step instructions.

Mail the items listed above to:

NEW YORK STATE DEPARTMENT OF STATE
DIVISION OF CORPORATIONS

ONE COMMERCE PLAZA

99 WASHINGTON AVE, SUITE 600

ALBANY NY 12231

Note: Do not mail the information to the NYS Tax
Department.

The NYS Department of State will review the forms you
submit. If they approve the dissolution, they will notify
you of the filing date, which is when the corporation's
obligation to pay taxes and fees ends.

The dissolution of your corporation is not final until it is
filed by the Department of State.

**Important**

The name of the corporation and its date of
incorporation must be exactly as they appear on the
records of the Department of State. This information
should be verified on the Department of State's Web
site at www.dos. state.ny.us/corps/

Need help?

Visit our Web site at www.tax.ny.gov
- get information and manage your taxes online

+ check for new online services and features

)

wm  Text Telephone (TTY) Hotline (for persons with
hearing and speech disabilities using a TTY): 'If
you have access to a TTY, contact us at

(518) 485-5082. If you do not own a TTY, check
with independent living centers or community
action programs to find out where machines are
available for public use:

E Telephone assistance
Corporation Tax Information Center: (518) 485-6027

To order forms and publications: (518) 457-5431

Persons with disabilities: In compliance with the
(h\ Americans with Disabilities Act, we will ensure

that our lobbies, offices, meeting rooms, and
other facilities are accessible to persons with
disabilities. |f you have questions about special
accommodations for persons with disabilities, call
the information center.
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Certified Public Accountants | 280 Kenneth Drive, Suite 100 | Rochester, New York 14623 | 585.427.8900 | EFPRotenberg.com

EFPS’

ROTENBERG:

what counts-

July 31, 2012

Newark Electric 2.0, Inc.
126 Harrison Street
Newark, NY 14513

Instruction for Filing Form  NY Certificate of Dissolution

This application is to be mailed to the address below after receipt of the Consent to Dissolve from
NYS Department of Taxation and Finance. The Consent to Dissolve must be attached to the
Certificate of Dissolution. The NY Certificate of Dissolution must be signed by:

il You

] You and Your Wife

[l Authorized Partner

DX AnAuthorized Corporate Officer

Also,

| $ will be refunded.

] Have the form notarized.

| No payment is required with this form.

D Attach remittance, making check payable to Department of State in the amount of
$ 60.00

Mail to:
New York State Department of State
Division of Corporations, State Records and Uniform Commercial Code
One Commerce Plaza
99 Washington Avenue
Albany, NY 12231

Please mail us copies of the cleared check and the consent to dissolve once received.

Very truly yours,

EFP Rotenberg, LLP
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New York State Department of State
Division of Corporations, State Records and Uniform Commercial Code
One Commerce Plaza, 99 Washington Avenue Albany, NY 12231
www.dos.ny.gov

CERTIFICATE OF DISSOLUTION
OF

Newark Electric 2.0 Inc.

(Insert Name of Corporation)

Under Section 1003 of the Business Corporation Law

FIRST: The name of the corporation is:
Newark Electric 2.0 Inc.

If the name of the corporation has been changed, the name under which it was formed is:

SECOND: The certificate of incorporation was filed with the Department of State on:
March 8, 2011 '

THIRD: The name and address of each officer and director of the corporation is:

James R. Colacino, President
406 Sycamore Trail, Newark, New York 14513

FOURTH: (Check the statement that applies)

(J The dissolution was authorized at a meeting of shareholders by two-thirds of the votes
of all outstanding shares entitled to vote.

] The dissolution was authorized at a meeting of shareholders by a majority of the votes
of all outstanding shares entitled to vote.

The dissolution was authorized by the unanimous written consent of the holders of all
outstanding shares entitled to vote without a meeting.

DOS-1337-f-a (Rev. 02/12) ) . Page 1 0f2
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FIFTH: The corporation elects to dissolve.

<A ‘@&% James R. Colacino
(Signature)

(Print or Type Name of Signer)

President
(Print or Type Title of Signer)

CERTIFICATE OF DISSOLUTION
OF

Newark Electric 2.0 Inc.
(Insert Name of Corporation)

Undet Section 1003 of the Business Corporation Law

Filet’s Name: James R. Colacino

Address: 405 Sycamore Trail

City, State and Zip Code: Nowark New York 14513

NOTES:

1. The name of the corporation and its date of incorporation must be exactly as they appear on the records of the
Department of State. This information should be verified on the Department of State’s web site at www.dos.ny.gov.

2. This certificate must be signed by an officer, director or duly authorized person.

3. Attach the consent of the NYS Department of Taxation and Finance.

4, Attach the consent of the New York City Department of Finance, if required.

5. The fee for filing this certificate is $60, made payable to the Department of State.

For DOS Use Only

DOS-1337-f-la (Rev. 02/12) Page 2 of 2
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Ex. R-5
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" CORP.", pursuant to Section 402 of the New York Business [

; 019, 2484956, Page34 of 113
A-447

CERTIFICATE OF INCORPORATION

CERTIFICATE OF INCORPORATION of "NEWARK ELECTRIC P;z
i

Sedtl;

Corporation Law,

- The undersigned, for the purpose of forming a
corporation pursuant to Section 402 of the Business Corporation
Law, does hereby certify as follows:

' 1. The name of the corporation shall be "NEWARK

ELECTRIC CORP."

2. The purposes of the corporation for which it is

formed are:

To solicit, bid for, enter into and perform
contracts for the doing of electrical work
and the furnishing of electrical machinery,
appliances, accessories, mq;erials%and
supplies of all kinds. To@@gﬁﬁg@ﬁ install,
remove, repair, inspect, buy, sell and
deal in apparatus, accessories, equipment,
supplies and materials for the doing of '
electrical work.

. The foregoing provisions of this Article shall be
consﬁrued both as purposes and powers and each as an independent
purpose and powef which the corporatioﬁ may have under present
and future laws' of the State of New York, and pufposes and
powers hereinbefore specified shall, except when otherwise
providgd in this Artigie 2, be in no wise limited or restricted
by referénce to, or inference from, the terms of any provisions
of this or any other article of this Certificate of Incorporation
but such provisioﬁs shall not be construed to permit-the
corporation to carry on any busiﬁess,.or to exercise any power,

or to do any action which a corporation now or hereafter

o
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organized under the Business Corporation Law 0f the State of
New York may not at any time lawfully carxy on, exercise or

do; and provided further that the Corpdration shall not carxry

on any business or exercise any power in any state, territory,

or'couﬁtry which under the laws thereof the Corporation'ﬁay not
lawfully carry on or exercise. |

3. The aggregate number of shares which the
Corporation shall have authority to issue is Two Hundred'(200>

shares, all of which are to be without par value.

4. The office of the Corporation is to be located

in the Village of Newark, County of Wayne and State of New Yoxk,

P; 0. Box 374.

5. The Secretary of Stﬁte.of the State of New York
is desighated as the agent of the Corporation upon whom process
against it may be sexved and the Post Offite Address to which
the Secreta:y of State shall mail a copy of any such process
se:ved upon him is P.O. Box 374, in the Vvillage of Newark,
County of Wayne and State of New York 14513.

6.A The subscribex is a.natural person over the
age of twenty-one years.

7. The accounting period shall be the calendar

year.

T -+ - P . % -l
I\ WITNESS W“HF QF , I have mads =2z sulscribed this
. .
YT C TS 3. N B D I A ST
LATLALDETE 0 TLhss ':.«\:::"-\: Faiy MA, STz

Y auw |
- A /4’7’(/ e ( _

\Rlchard J. Colacxno
..0. Box 3747
Newark, New York 14513




duly acknowledged to me that he executed the.same.

Case 18-2784, Document 38-2,A 42 019, 2484956, Page36 of 113

STATE OF NEW YORK )

) Ss:
COUNTY OF WAYNE )

‘On this /—?Z day of May, 1979, before me, the

subscriber, personally came RICHARD J. COLACINO, to me known

. and known to me to be the same person described in, and who

executed the foregoing Certificate of Indorporation, and he

7//72/ '

»7 £#“Nota¥y Public

s R oogn

*A3Y PUBLICTntha C
Nz Yotk State No.
“wiy Gominission expires Mes,
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
"THIRD REGION '

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.,

AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

and | " Case No.3-CA-088127

INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840

EMPLOYER’S POST-HEARING BRIEF

HARRIS BEACH PLLC

Edward A. Trevvett
Attorneys for Employer
99 Garnsey Road

. Pittsford, New York 14534
Telephone: (585) 419-8800
Facsimile: (585) 419-8817

Dated: October 31, 2013
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I.  PRELIMINARY STATEMENT

On August 28, 2012, the International Brotherhood of Electrical Workers Local 840 (the
“Union™) filed the Original Charge against Newark Electric Corp. (“NEC”) and Colacino
Industries, Inc. (“Colacino”). (GC Ex: 1a). The Original Charge alleged that NEC and Colacino:
(i) violated Sections 8(a) (1) and (3) of the Act by terminating Anthony Blondell because of his
concerted protected activity and membership in and support of the Union; and (2) violated
Seetion 8(2) (5) of the Act by abnegating a collective bargaining agreement mid-term with the
Union on June 20, 2012.

On October 25, 2012, the Union filed an Amended Charge against NEC,. Colacino, aﬁd
Newark Electric 2.0 (“NE 2.0”) (GC Ex. lc). The Amended Charge alleged that NEC, Colacino
and NEC 2.0: (i) violated Sections 8(a) (1) and (3) of the Act By laying off and/or constructively
dzschargmg Anthony Blondell because of the Employer’s plan to work non-union; and (2)
violated Section 8(a) (5) of the Act by abnegatmg a collective bargaining agreement mid-term
with the Union on July 20, 2012. (GC Ex. 1¢) (changes in Amended Charge noted in italics).

On May 30, 2013, the Board, by its Acting General Counsel, filed a Complaint against
Respondents NEC, Colacino and NEC 2.0 based on the allegations in the Amended Charge. (GC
Ex. le). Respondents filed a timely Answer to the Complaint which was twice amended prior te
the hearing. (GC Exs. 1g, 1h, and 1i). ‘This matter was heard on August 26 and 27, 2013, At the
outset of the hearing Respondents moved to dismiss’ the Complaint. (Tr. 11-12), The
Administrative Law Judge reserved judgment on that motion, indicating that the ruling would be

part of the decision. (Tr. 12). At the close of the hearing the Administrative Law Judge set
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October 1, 2013 as the deadline for filing briefs. (Tr. 302). Ba#ed on the government shutdown,
the ALJ notified the parties that the deadline for filing briefs was extended to November 1 , 2013,
A Colacino Industries, Inc.
Colaciﬁo Industries was formed in Februéry 2000 by James Colacino, its President and
100% owner. (R. Ex. 3; Tr. 166, 238;39). Colaciﬁo’s primary business_is as an automation
systems integrator préviding high technology solutions, doing software development, éome
.servic'.e and hosted software applications mainly for the water and wastewater, food industry, and
mahufapﬁning similar to what would be seeﬁ in aGM piant. (Tr. 166-67, 170). In the realm of
its automation house and systems integration work Colacino does things such as building
automation systems, high technology roboﬁc wel&ing systems, telemetry, SCADA (shorthand for
“Supervisory Control And Data Acquisition,” which is a type of industrial control monitoring
system) anfi cloud éomputing. (Tr. 240). As a small pf;rcentag'e of its businéss Colacino also
does traditional “pipe and wire” electrical contracting work. (Tf. 167, 170). Prior to 2011
Colacino was a non-union company. = |
B. Newark Electric 2.0
Newark Electric 2.0 was also formed by James Colacino, its President and 100% owner,
on March 8, 2011. (GC Ex. 28; Tr. 167-69).‘ NE 2.0 was formed as the result of a numl.)er of
years of discussions between Mr. quacino and Union Business Agent Mike Davis (detailed
below) wherein Mr. Davis attempted to persuade and cajole Mr Colacino into signing Colacino
to an 8(f) Letter of Assent - A agreement with the Union (see, e.g., GC Ex. 4). Mr. Colécino
specifically formed NE 2.0 with the purpose of segregating out the small percentage of
Colacino’s business that still performed all of the “pipe and wire” bargaining unit work covered

by the Union’s multi-employer agreements with the Finger Lakes Chapter of N.E.C.A. (Tr. 171;
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GC Ex. 2, 3). Simultaneously with its formation, Mr. Colacino signed NE 2.0 to a Letter of

Assent C with the Union effective February 24, 2011. (Tr. 179; GC Ex. 6).

C. Newark Electric Corp.

Newark Electric Corp. (“NEC™) was formed in May 1979 and was at all times 100%
wholly owned by Richard Colacino (James Colacino’s father). (R. Ex. 5; Tr. 171-73, 283-85),
- While James Colacino worked for his father Richard at NEC in the 1970°s, 1980’s and 1990’;, at
no time was James Colacino ever an owner or officer of NEC or authorized to sign contracts and
'agreements binding NEC; he was simply an employee. (Tr. 171, 285). In 2000 Richard Colacino
sold the assets, namé and likeness, good will, and customer base of NEC to James Colacino for
five-hundred thoﬁsand dollars ($506,000.00). (Tr. 172-73, 243-44, 285-86).‘ After paying off a
tax lien that prevented him from immediately dissolving thé company, Richard Colacino was

able to finally dissolved NEC on April 3, 2013. (GC Ex.; Tr. 174-75, 266-67, 287-88).

D. Mike Davis Signs Up NE 2.0 and then Colacinp

Mike Davis relentlessly pestered, éajoled and used underhanded business tactics for over
five years with the singular. goal of pressuring Mr. Colacino into signing his company up with
the Union. Mr. Davis .successfully wore Mt. Colacino down to the point where Mr. Colacino
capitulated and went to the time and expénse of creating a new company, NE 2.0, in order to
segregate the small émount of tra&itional electrician “pipe and wire” pértion of work out of his
business (Colacino Industries) and into that new company so that he could sign NE 2.0 t0 a
Letter of Assent C with the Union. (Tr. 183, 246-53, 291-93). The evidence shows that the
frequency of Mr. Davis’ unwelcomed intrusions on M. Colacino and his business escalated over
time and his tactics became increasingly aggressive. Mr. Dévis stalked Mr Colacino at his

business for months; circling in the parking lot and parking and waiting as much as an hour and a
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bhalf or more for Mr. Colacino to show up so he could press him about signing Colacino
Industries with the Union. (Tr. 291-92). Mr. Davis habitually barged into Mr. Colacino’s place
of busiﬁess and walked past his staff to get to Mr. Colacino in his ofﬁce in the back to badger
him dbout signing with the Union. (Tt. 291-92). Mr. Davis inundated Mr. Colacino with calls,
texts, and messages, including Facebook comments. (Tr. 248, 291-235. At one point, Mr. Davis
provided Mr. Colacino with an electrician from the hiring hgll, Tony Blondell, as a trial (and a
salt) to show the benefits of Union afﬁliaﬁon. (Tr. 249-53). When Mr. Colacino would not agreé
to sign Colacino Industries up with the Union Mr. Davis ended that relationship and forced Mr.
Blondell to come back to the hall; threateniﬁg to rﬁake Blondell pay $38,000 into the Union
benefits funds ifhe did not (a threat that he apparently holds over Mr. Blondell’s head to this
day). (Tr. 249-53).! Mr. Davis also engaged in a campaign of economic blackmail against Mr. ‘
Colacino by hiriné his employees away and then laying them 6ff to both deprive him of his
skilled Workforce and cause Mr. Colacino significant unemployment expenses. (Tr. 253, 254),
M. Colacino explained over and over to Mr. Davis that he did not believe that the Union
and the employees it could supply from the hiring hall were a good fit for the vast majority of ﬁis
business. (Tr. 189). Undauﬁted, Mr. Davis continued and escalated his .pr.essure tactics. Every
time he cornered Mr. Colacino at his business he would have a Letters of Assent (A and/or C)

ready for him to sign. (Tr. 182; see, e.g., R. Ex. 2). At his wits end because of Mr. Davis®

! This scenario was deliberately orcheéstrated by Mr. Davis. Mr. Blondell testified that when he
went to work for Mr. Colacino it was as a Union subcontractor; Blondell Electric, LLC. (Tr, 152-
53). Mr. Colacino testified that the first time he paid Mr. Blondell, he wrote a check to Mr.
- Blondell for his net pay, minus taxes, and wrote another check to the Union for Mr. Blondell’s
benefits. (Tr. 249, 251). Mr. Davis told Mr. Colacino not to do that and that he needed to pay
everything to Mr. Blondell directly, (Tr. 249-50). Per Mr. Davis’ instructions M. Colacino paid
everything to Mr. Blondell as a non-union contractor, which gave Mr. Davis a way to essentially
blackmail Mr. Blondell with the threat of forcing him to repay $38,000 into the Union benefits
funds if he did not do what Mr. Davis told him to do. (Tr. 249-50).

5




Case 18-2784, Document 38-2,A 4B 019, 2484956, Page42 of 113

unrelénting and escalating pfessure tactics (e.g., stripping Mr. Colacino of all his pipe énd wire
technicians), Mr. quacino ultimately capitulated and created NE 2.0 to sign the Letter of Assent
C with the Union on 2 February 24, 2011. (GC Ex. 6)

Mr Davis’ demal at the hearing the he knew Mr. Colacino was creating a new compam;
to sign the Letter of Assent C was not credlble Although he claimed not to know anytlnng about
NE 2.0, he acknowledged getting payroll reports from NE 2.0 beginning in March 2011;, right
after NE 2.0 was formed and the Letter of Assent C was signed. (Tr. 28; GC Ex. 9). Based on
tﬁé payroll reports he was receiving, Mr. Davis clearly knew of NE 2.0’s existence. Moreover,
Mr. Davis’ testimony as to his knowledge of Mr.‘Colacino’s companies was extraordinarily
confused and flatly self-contradictory. Mr. Davis_testiﬁed that ﬁe told Mr. Colacino that he
could not create a Union company to go with his non-Union company and vehemently denied
that’s what was happening when “Newark Electric” (NE 2.0) ‘signed the first Letter of Assent C
with the Union. (Tr, 85-86). Mt. Davis then clumsily danced around the issue of NE 2.0 doing
Union work under the Letter of Ass‘ent C and Colacino Industries not being signed up as a Union
contractor. He first testified that the Union would not permit an employer to form a new
company to sign with the Union and do Unibn work while the other company remained non-
Union. (Tr. 86-88). Upon further questioning, however, he admitted that he knew that Mr
‘ Colacino had two companies before he signed any Letters> of Assent C, and that he believed Mr.
-Colacino to be the owner of Newark Eléctric and the owner of Colacino Industries. (Tr.-88-89).
When then pressed as to why he permitted Mr Colacino to sign only one of his two companies
with the Union (which he had testified was not permissible) Mr. Davis made the following

garbled and self-contradictory respohses:
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-Q:  Butyou knew he had two companies, right?
A: Uh-huh. .
Q: You just testified to that.
A:  Right
Q:  So, he’s gozng to, he’s telling you —
A: Well, you're telling me that ~
Q: - he’s going to sign up one of them.
A4: I did not say that (a) one could remain this or one could remain that, that
discussion never took place, so that’s why I guess I'm having the issue of
" answering that. Ididn’t have that discussion.
0: Well, you knew, you testified that you knew he had two companies.
A: Yeah
Q: And on February 24 of 2011 he signed one of them up according —
A4 Yep . :
o -- fo you?
A Right.
Q:  Andyou believe that company to be Newark Electric Corp.
4: That’s correct.
Q: So, at that point in time you didn’t have any problem with him having a Union
‘ company and a non-union company.
A Correct. (Tr. 89-90)(emphasis supplied).

According to its terms, Mr. Colacino was unable to ,termin.ate the Letter of Assent C for
the first 180 days, viz., until August 22 2011 (GC Ex. 6). It soon became clear, however that
keeping NE 2. 0 as a separate company was economically and logistically unsustamable As a
startup company NE 2.0 did not have the necessary cash resetves to deal with the cash flow
issues c;'eated by slow-paying customers and the need to meet payroll and other expenses. (Tr.
183-84). vIn addition, although Mr. Colacino had originally been informed by his insurance
carrier that the insurang:e for NE 2.0 would be minimal, in reality his cost went up. expohentially
bof.h because NE 2.0 was a new businesé and because Mr. Davis had strippéd him of employees,
monumentally increésing his historically nearly nonexistent unemployment insurance expenses.
(Tr. 184). When Mr. Colacino brought those issues to Mr. Davis® attention, Mr. Da;/is proposed

signing Colacino Industries to the Letter of Assent C. (Tr. 184).
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When they talked about signing Colacino Industries to a Letter of Assent C, Mr. Davis
told Mr. Colacino that a single person (Jim Colacino) could not have two Letters of Assent C
with the Union. (Tr. 185). Mr. Davis told Mr. Colacino that they would have to dissolve or in

some fashion make the Letter of Assent C with NE 2.0 go away to then have a single Letter of

. Assent C with Colacino Industries. (Tr. 185). The same day that Mr. Davis told Mr. Colacino

this (July 20, 2011) Mr. Colacino agreed to sign, and then signed, Colacino Industries to a Letter
of Assent C with the Union. (Tr. 185; GC Ex. 10). Note: on July 20, 2011, when Mr. Colacino

signed Colacino Industries to the Letter of Assent C he did not have the legal right to terminate

- NE 2.0’s Letter of Assent C because they were still within the initial 180 day period whén it
could not be terminated by him. |

‘While Mr. Colacino could not terminate NE 2.0’s Letter of Aséent C on July 20, he had
no reason to believe that the Union could ﬁot do so, and in fact was leq o believe that it could
based on Mr, Davis® assertions fﬁat a single person was not permitted to have more than oné
Letter of AssentAC. (Tr. 185-88). Morgover, Mr. Davis also represented to Mr. Colacino just
before he signed Colacino Industries to the Letter of Assent C that he would either do so or
redate the NEC 2.0 Letter of Assent C to make it run concurrently with Colacino Industries’ July
20, 2011 Letter of Assent C. (Tr. 185-88). Mr. Davis later told Mr. Colacino that he had redated
NE 2.0°s Lettér of Assent C to run concurrently with Colacino Industries’ Letter of Assent C. .

(Tr. 186, 191-92).2

> The Union never provided Mr. Colacino with that redated Letter of Assent C. (Tr. 186, 192).
In his own words, Mr. Colacino “... had taken Mike [Mr. Davis] on his word that, one, you
- couldn’t have two companies signatory, two letters of assent C with a single owner and that by
his - his comment to me that he had re-dated that, I just went back to running the business. ]
never gave it another thought ...” (Tr. 188).

8
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The July 20, 2011 Letter of Assent C could not be terminated prior to J aﬁuary 15,2012
(180 days after it was executed). That means that to the extent that the NEVZ.O Letter of Assent C
still existed, it could not be terminated between August 22, 2011 and January 15, 2012 based on
its original execution date. Although the 1 year anniversary of NE 2.0’s original Letter of Assent
C came and went on February 24, 2012, the Union nevef communicated to Mr. Colacino that NE
2.0 was at that point in any way still bound by the NE 2.0 Letter of .Assent C. This lack bf
action by Mr. Davis and the Un;’bn is very telling, in that it was entirely consistent with M.
Davis’ representation to Mr. ,Coiacino that NE 2.0’s Letter of Assent C had either been
dissolved or redated to July 20, 2011.
After having given the Union a fair trial period to prove the economic benefits that Mr.
Davis had promised, Mrl. ‘Colacino' defennined that it was simply not advantageous to continue
having his company be a upion signatory. In ,Apﬁl 2012 Mr. Colacino instructed his CFO, Kevin
Groff, to take the necessary stepé to terminated Colacino Industries’ Letter of Assent C Wifh the
Union. (Tr. 215-16). Letters terminating Colacino Industries’ Letter of Assent‘ C were sent to the
Union and Finger Lakes NECA. (Tr. 216-17; GC Exs. 12, 33). Mr. Colacino did not send
similar letters regarding N]é 2.0’s Letter of Assent C at that timé because he believed that Mr.
"Davis had nullified the NE 2.0 Leﬁer of Assent C, and even if it still exis}éd NE 2.0 was no
longer being used (it was essentially an empty shell) and the Union knew that. (Ir. 217-18).
Significantly, Acting General Counsel failed to adduce any evidence that Finger Lakes NECA
still thought that NE 2.0 was a signatory. Further, although Mr. Colacino clearly offered to
discuss how the Union could support NE 2.0 in the aftermath of his terminating Colacino
Industries’ Letter of Assent C (telling the Union that he “... wOuZa’ like to schedule a meeting

with you [Mr. Davis] to discuss the reasons for this decision and how the IBEW can support
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NEC 2.0, Inc. ... Please call me at your earliest convenience to schedule a n%éeﬁng. " (GCEx.
12, p. 1), the Union never responded. (Tr. 261).

When Mr. Colacino learned that the Unibn was taking the position that he was still a
union signatory by virtue of NE 2.0°s Letter of Assent .C, he immediately directed Mr Groff to
terminate that purported Letter of Assent C just as he had done with Colacino industries. (Tr.
218-20; GC Ex. 13).2 NE2.0°s Létter of Assent C was terminated by letters dated June 29, 2012, °
(Tr. 221; GC Ex. 13). Significantly, the termination letter references “... the letter of assent
dated 7/20/11 ...”. (GC Ex. 13)(emphasis supplied). This clearly reflects Mr. Davis’ agreement
with Mr. Colacino to redate NE 2.0°s Letter of Assenf_ C to run C(;ncurrently with Colacino
Industries® July 20, 2011 Letter of Assent C aﬁd his assurances to Mr, Colacino that he had in _
fact done so. Per the express and unequﬁocal terms of the Letter of Asseﬁt C, Mr. Colacino was
légally able to ﬁerminate the Letter of Assent C,i at any time after the initial 180 days and up to
the 1 year anniversary of its signing. (GC Exs. 5, 6, 10). The only limitation is not on the ability
to terminate tﬁe Letter of Assent C during that 180 — 1 year anniversary period, but rather the

fact that the termination itself canmot become effective sooner than 30 days after the written

? Mr. Colacino testified that although he instructed Mr. Groff (who is no longer employed by
Colacino) to send termination letters to both the Union and Finger Lakes NECA, he did not have
a copy of the lefter that would have gone to NECA terminating NE 2.0’s Letter of Assent C. (Tr.
220-21). Clearly Acting General Counsel seeks to have the ALY draw the conclusion that NE
2.0°s Letter of Assent C was not properly terminated based on the absence in the record of a
termination letter to NECA. Such a conclusion would be unjustified for a number of reasons,
First, NECA is not a party to this proceeding and Acting General Counsel offered no evidence in
the record that NECA has ever asserted that NE 2.0 or Colacino Industries are still bound to its
agreements with the Union (GC Exs. 2, 3). Second, Acting General Counsel could- have
subpoenaed a NECA representative to testify and/or produce documents relating to Colacino
Industries and NE 2.0 and failed to so or request an adjournment to do so after reviewing the
copious records it subpoenaed from Colacino and determining that Colacino did not have a copy
of the letter to NECA. Third, based on Acting General Counsel’s failure to call such a witness
Mr. Colacino’s uncontradicted testimony that letters were sent to both the Union and NECA
terminating NE 2.0’s Letter of Assent C must be credited.

10
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notice terminating the Letter of Assent C. Thus, as Mr. Colacino testified, although his
termination letters for NE 2.0 state that the ég_reement v'vaS terminated as of the date of the letter
(June 29, 2012) in actuality the effective terminatién date would have been July 29, (Tr. 221-
22). Mr. Colacino also immediately started the process of officially dissolving NE 2.0 in July
2012 (in actuality it had been an empty shell since the time Mr. Colacino signed Colacino
Industries to a Letter of Assent C with the Union in July 201 1),-Which p;océss was completed in
November 2012. (R Ex. 4; Tr. 241-43).
E.  Anthony Blondell’s Separation »

M. Blondell testified that Mr. Colacino never told him to quit the Union; he simply told
Mr. Blondell of his plan to terminate the Létter of Assent C with thé Union. (Tr. 148). At Mr.
Blondell’s specific request Mr. Colacino separated him from the company and gave him a letter
stating that he was being laid off for lack of work. (Tr. 228, 276; GC Ex. 23). Scott Bérra, a
former Union member whé had been the Union’s Vice-President and a member of its Executive
Board, ‘testiﬁed that both Colacino Industries’ employees and the‘Union and Mr. Davis knew that
M. Colacino had a year to terminate the Letter of Assent C, and that July 20 was the date by
Which the Union acknoWledged internally he had to do so. (Tr. 273-75). M. Baxra.testiﬁed that
he was present when Mr. Blondel] t(ﬂd Mr. Colacino that he was not going to leave the Union
but did not want the Union to be able to sa& that Colacino was still in ‘fhe Union because hé as a
Union member continued to work for Colacino éfter the July 20 date. (Tr. 278). Mr. Barra |
testified that Mr. Blondell told Mr. Colacino that “... if you just lay me off for lack of work, then
they [the Union] can’t use me as a téol to tell you that you’re still in the union cause I work for

you.” (Tr. 278).

11
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M. Blondell testified that at the time he was laid off they had not finished the jobs he
was working on and that there was work for him. (Tr. 146-47). The ALJ asked Mr. Blondell
what was discussed in a conversation referenced in his layoff letter between Mr. Blondell and
Mr. Colacino earlier in the day. (Tr. 145-46; GC Ex. 23). Mr. Blondell was somewhat opaque in
hié response to the ALJ, stating “That it was Dprobably going to be my, you kﬁow, it was going to
be my last day but we both knew that ﬁ'bm prior days.” (Tr. 145). When the ALJ followed up by
asking whether Mr. Colacinc; told him why, Mr. Blondell responded: “No, because I mean we
both knew, the reason I was leaving, zt was because of. I know I keep going back to the date July
20”‘ buz‘ July 20 was the last day that as me being a Union employee. It was the last day I'was
going to worlk there. (Tr. 145). 'When asked by the ALJ whether he questioned the statement in
the letter that he was being laid off because of a Iack of work Mr. Blondell responded: "No I
didn’t. .... I guess it don’t matter to me at the time. 1 didn’t, Iwasn’t, I mean I read it and just, I
didn’t, whether it was lack of work Jor a Union employee, I mean I'didn’t really, I didn’t look
into it deep or nothing.” (Tr. 146). |

Mr. Colacino testified that Mr. Blondell was a good employee and that he wanted to ‘
retain him. (Tr 227-29). This is consistent with the language of Mr. Colacino’s letter, in which
he states “Your employment here was szncerely appreciated and you are considered to be -

..among the best in the trade. That sazd, I hope the future holds opportunities for us to work

together again.” (GC Ex. 23). Mr. Colacino testified that: “.. So it was with incredible regret to

even write thai letter, but I did it on his insistence, because he inferred and insinuated that the
union was going to use that as a tool against me if I didn’t lay him off for lack of work, ” (Tr.
229) (emphasis éupplied). In fact, Mr. Colacino told Mr. Blondell that he didn’t have a lack of

work, but Mr. Blondell insisted that Mr. Colacino had to lay him off to protect his business, (Tr.
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229). At the time he was speaking with Mr. Blondell Mr. Colacino did not understand that it was

Mr. Blondell, not he or his company, that would get into trouble if Mr. Blondell stayed in the

Union and continued to work for Mr. Colacino. (Tr. 229).

Acting General Counsel failed to adduce any proof that Mr. Colacino ever planned to

change Mr. Blondell’s compensation after Colacino Industries reverted to its non-union status.
In fact, the status quo ante would have been aé it was before Mr. Colacino signed the first Letter
of Assent C, when Mr Blondell was in the Union and worﬁng for Mr. Colacino as a Union
subcontractor and Mr. Colacino paid his wages and Union benefits, either to the Union and Mr.
Blondell by separate checks or all to Mr. Blondell as Mr. Davis insisted, with Mr. Bléndell to
then make the appropriate payments to the Union for his dues and benefits. (see, footnote 1). In
sum, the evidence in the record shows that Mr. Colacino never told Mr. Blondell thqt he had to
quit the Union to stay employed and no proof was adduced to show that Mr. Blondell could not
have returned to his status of- working for Colacino as a Union subcontractor or that his pay or
benefits would have changed if he had elected to remain employed by Colacino rather than
asking Mr. Colacino to lay him off.
. ARGUMENT

A. THE COMPLAINT MUST BE DISMISSED ON
JURISDICTIONAL GROUNDS.

The sine qua non of any NLRB proceeding is that “[§v]henever it is charged that any
person has engaged in or is engaging in any such unfair labor practice the Board, or any agent or
agency designated by the Board for such purposes, shall have power to issue and cause to>be

'served upon such a person a cémplaint stating the charges in that respect, and containing a
notice of hearing before the Board or a member thereof, or before a designated agent or agency,

...” (29 U.S.C. §160(b) (emphasis supplied). The Board is at all times required to maintain a
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quorum of three of its five members. 29 U.S.C. §153 (b); New Process Steel, L.P, v NLR B, 130

S. Ct. 2635, 2645 (2010). “Itis undiéputed that the Board must have a quorum of three in order
“to take action.” Noel Canning A NLRB, 705 F.3d 490, 499 (D.C. Cir. 2013), cert. granted, 133
S. Ct. 2861 (June 24 2013). Thus, Respondents submit that the Complaint must be dismissed
because at the time the Complaint was filed, the NLRB did not have a quorum and could not,
therefore, exercise the power of the Board in filing Complaints or taking any ofher actions.

The Complaint was filed on May 30, 2013. (GC Ex. le). When the Coinpléint was filed,
the Board consisted of Chair Mark Pearce and Members Sharon Block and Richard Griffin.
Memberé Block and Griffin were appointed as recess appointments by President Obama on
January 4, 2012, and swém in on January 9, 20124 Itis submitted that, for the reasohs set forth
in Noel Canning, Members Block and Griffin were invalidly appointed because they were
appointed during an in_trgse.ssion break, and no’; an intersession break, as the law requires for
valid Recess appointments. Thus, when the Complaint was issued in May 2013 the Board lacked
a quorum, having only one validly appointed Merﬁber, and its actions were, consequently, void

ab initio. See also, NLRB v. Enterprise Leasing Co. Southeast, LLC, 722 F.3d 609 (4th Cir.
2013); NLRB v. New Vista Nursing & Rehab., 719 F.3d 203 (3d Cir. 2013). Accordingly, since

the Board lacked a quorum in May 2013, and therefore any power to act, the Complaint must be
dismissed.

As an alternate basis for dismissal Respondents submit that the Complaint must also be
dismissed because it was initiated without a validly appointed General Counsel or Acting

General Counsel. See, Hooks v. Kitsap Tenant Support Sves. Inc., 2013 U.S. Dist. LEXIS

114320, 196 LRRM. (BNA) 2703 (W.D. Wash. Aug. 13, 2013) (Decision in the Record as R.

* Terence Flynn was also appointed and sworn in on these dates but subsequently resigned in
July 2012 before the Complaint at bar was issued.
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Ex. 1). This Complaint (GC Ex. le) was issued pursuant to the authority of Acting General
Counsel Lafe Solomon (“ACG Solomon”). If, as Respondents assert, Mr. Solomon was never
validly appointed to the position of Acting General Counsel, then the issuance of the Complaint
at bar was an ultra vires act, and the Complaint must be dismissed as a matter .of law.

The National Labor Relations Act establishes the procedure for the appointment of the
NLRB's General Counsel and, if ncceésary, it’s Acting General Counsel, and the singular
authority of General Counsel with regard to the investigation and issuance of com.plaints':

There shall be a General Counsel of the Board who shall be appointed by
the President, by and with the advice and consent of the Senate, for a term
of four years. The General Counsel of the Board shall exercise general’
supervision over all attorneys employed by the Board (other than trial
examiners [administrative law judges] and legal assistants to Board
members) and over the officers and employees in the regional offices. He
shall have final authority, on behalf of the Board, in respect of the
investigation of charges and issuance of complaints under section 10 [29
USCS § 160], and in respect of the prosecution of such complaints before
the Board, and shall have such other duties as the Board may prescribe or
as may be provided by law. In case of vacancy in the office of the General
Counsel the President is authorized to designate the officer or employee
who shall act as General Counsel during such vacancy, but no person or
persons so designated shall so act (1) for more than forty days when the
Congress is in session unless a nomination to fill such vacancy shall have
 been submitted to the Senate, or (2) after the adjournment sine die of the
session of the Senate in which such nomination was submitted. 29 U.S.C.
- 153(d) (italics added).

President Obama nominated Mr. Solomon to serve.as Acting General Counsel of the
NLRB on June 21, 2010, which was during the second session of the 111th Congress.> The

second session of the 111th Congress ran from January 5, 2010, through December 22, 2010.6

5 See, NLRB website: http://wWw.nlfb.gov/who-we-‘are/general-counsel/lafe-solomon-acﬁng-
general-counse] '

¢ See, U.S. Senate website: http://www.senate.gov/reference/Sessions/sessionDates htm
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President Obama subsequently nominated Mr. Solomon to be the General Couﬁsel of the NLRB
on January 5, 201 1, which was the first day of the first session of the 112th éong:ess.7 The
Senate did not confirm M. Solomon's appointment. The first session of the 112th Congress
ended on January 3, 2012, and President Obama did not nominate another General Counsel or
- Acting General Cc;unsel prior to the issuance of the Complaint at bar.

During the relevant time period Mr Solomon purported to be the Acting General
Counsel. He was, however, only appointed Acting General Counsel during the 111th Congress,
which ended on December 22, 2010, and President Obama never made an official nomination to
the General Counsel position until“, after the expiration of the 111th Congress. Moreover, the
Senéte never cbnﬁrmed Mr. Solomon's nomination as General Counsel during the 112th
Congress, nor did President Obama make another nomination pric;r to the issuance of this
Complaint. Accordingly, it is. submitted that under the cléar and- unambiguous mandate of 29
U.S.C. § 153(d), Mr. Solomon was Acting Attorney General for only 40 days (wlﬁcﬁ tenure
expired on July 31, 201 Oj, or, at the very latest, December 22, 2010 (the adjournment sine die of
the 111th Congress). The on'ginal Charge was filed August 28, 2012, and the Complaint issued
on May 30, 2013. (GC Ex. 1[a] and [é]). Since Mr. Solomon was never validly appointed as the
Acting General Counsel, both the investigation and issuance of the Complaint in ﬂle matter were
ultra vires acts.

In the Kitsap case, supra, the Board argued that ACG Solomon was' vélidly appointed

pursuant to the Federal Vacancies Reform Act (“FYRA™), 5 U.S.C. § 3345 et seq., and therefore

7. See, Congretional' Record  website:  http://www.gpo.gov/fdsys/pkg/CREC-2011-01-
05/html/CREC-2011-01-05-pt1-PgD1.htm .
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ACG Solomon’s delegation of authority to file the Complaint against Kitsap was a valid act. As
"noted by the Kitsap court, however:

The FVRA only permits the appointment of a person under spe01ﬁc
circumstances and the only circumstance that could apply to Hooks is
appointing a person who, within the last 365 days, has served as a personal
assistant to the departing officer Id. § 3345(b). It is undisputed that
Solomon has never served as a first assistant. Therefore, Hook’s argument
is without merit. (R. Ex. 1, pp. 3-4).

Based on the fact that AGC Solomon was never validly appointed to the Acting General
Counsel position, it is submitted that the ALJ should grant Respondents’ motion and dismiss the
Complaint in its entirety.

B. NEWARK ELECTRIC CORPORATION DOES NOT STAND

IN A SINGLE EMPLOYER/ALTER EGO RELATIONSHIP
WITH EITHER COLACINO INDUSTRIES OR NEWARK
ELECTRIC 2.0,

The Board examines four factors to determine whether two nominally separate
employing entities constitute a single employer. Those factors are: (1) common ownership, (2)
common management, (3) interrelation of operations, and (4) common control of labor relations.
Carr Finishing Specialties, Inc., 358 NLRB No. 165 (2012). With regard to alter ego status, the
- Board looks at additional factors including whether the entities are substantially identical based
on their management, business purpose, operating equipment, customers, supervision ‘and
commen ownership. Id. It has been stipulated for purposes of this case that Colacino Industries
" and NE 2.0 had a single employer/alter ego relationship based on the four factors above, The
remaining question is whether there was a single employer/alter ego relationship between
Colacino Industries and Newark Electric Corp, (“NEC”).

Colacino and NEC do not satisfy any of the criteria used to measure single employer/alter

ego status. At all times each entity was 100% owned and controlled by different individuals;
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Colacino by James Colacino and NEC by Richard Colacino. While NEC was a dormant
company from 2000 until its dissolution in April 2013, the evidence shows that there wés never
any ‘common management of the two companies. Colaciﬁo has at all times been fnénaged by
James Colacino while NEC was always managed by Richard Colacino. More fo the };oint, there
was never any interrelation of operations or common control of lébor relations, inasmuch as
Colacino was formed in 2000 and NEC went completeISr dormant in 2000 when Richard sold all
of the assets, good will, and cﬁstomer list to James Colécho for $500,000. The only reason NEC
_Wwas not completely dissolved in 2000 is that Richard Colacino had to finish paying off a tax lieﬂ
against that company. When that tax lien was paid off NEC was promptly dissolved in 2013.
Otherwise; NEC was completely defunct-as of 2000. The fact that Richard Colacino went to
work for his son at Colacino Industrieg after 2000 is further proof that NEC was tio longer doing
any business after.its assets, good will and customer base were sold to Colacino. If NEC had
continued to be an activé and ongoing business then Richard Colacino would have devoted his
time and labors to thaf business and would not have worked at Colacino Indﬁstries.‘ Thus, if the
relationship of NEC and Colacino Indus__tries were td be depicted by a Venn. diagram, they would
appear as twd circles that never intersect — a null set if you will.

Although the Board’s alter ego inquiry is somewhat broader in scope, the result is the
same. In the vernacular, an alter ego is defined as a “second self” or another aspect of one’s self,
Both fhe vernacular and the Board’s definition are premised, however, on fhe active existence of
both entities at the point in time when the question of alter ego status ié being determined. If
Colacino and NEC had been actively engaged in business at the same time, then Acting General
Counsel’s pfoof regarding such things as names on invoices, markings of company vehicles,

place of business, phones, e-mail addresses, etc. (E.g., GC Exs. 7, 19, 24-27, 29-32, 34) might
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lead one to the conclusioﬁ that these two companies were indeed alter egos. The missing link,
the absent crucial underpinning if you will, is any evidence that these wo companies were
actively engaged in business at the same time within. the relevant timeframe. They were not,

The unrefuted evidence in the record establishes that neither company ever had common
management While James Colacino worked for Richard Colacmo at NEC pnor to forrnmg his
own company and Richard Colacino works for James Colacino at Colacino Industrles neither
‘ever had any management role in the other’s company. It is utterly meaningless to say that NEC
and Colacino are substantially identical when the evidence shows that for all practical purposes
they never ex1sted contemporaneously as busmess entities. The fact that Colacino used NEC’s
name, assets, and customer base is wholly attributable to the fact that it purchased them in 2000
when NEC ceased operating as an active business. Certainly NEC did not have the same
' busiﬁess i)urpose as Colacino since it had no business purpose whatsoever on and after 2000.
'NEC also had no operating equipment, customers, or employees since 2000. All NEC retained
after 2000 was a tax lien that had to be discharged before it could be finally 'dissolVed. Thus,

Colacino and NEC cannot be considered to be alter egos under Board law (or any other law for
that matter).

C.  THERE WAS NO ENFORCEABLE LETTER OF ASSENT C
AGREEMENT BETWEEN NE 2.0 AND THE UNION.

‘It was stipulated that Colacino Indﬁstries properly and timely terminated its Letter of
Assent C with the Union. (Tr. 83). vIt is also uncontested that NE 2.0 was dissolved and no
longer exists. Thus, the only possible enforceable Letter of Aseent C that exists in thisvcase is the
one beeween the Union and the company named Newark Electﬁc; not NE 2.0. (GC Ex. 6). In
fact, the Board attorney representing Acting General Counsel vehemently asserted just that

during her opening: “... the evidence will shdw that Newark Electric is alive and well as the face
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of Colacino Industries. Respondent may also argue that the letter of assent as signed on
February 2011 wq;v an agreement between Newark Electric 2.0 and the Union, but the document
speaks otherwise.” (Tr. 10).2 While Colaéind may be alive and well, the evidence adduced at the
hearing shows that NEC wés, at best, in-a catétonic or Zombie-like state ﬁom 2000 — 2013,
_wilen it was ﬁnally put to complete rest.

While James Colacino signed the February 24, 2011 Letter of Assent C, it is indisputable
that he never had any ownership interest in NEC, was never an officer of NEC, and never had
aﬁy authority to bind NEC to any agreements. Moreover, this Letter of Assent C, which was
drafted by the Union, has NEC’s Federal Employer Identification Number (“FEIN™), not that of
NE 2.0, which did not even have an FEIN at when this agreeinent was signed. (Tr. 80-81; GC
Ex. 9, at p. 4. [showing FEIN for NE 2.0] and GC Ex. 11[showing FEIN for Colagino]). That
being the case, it is submitted that the only reason that Acting General Counsel has alleged and
tried to prove that Colacino and NEC constituted a single employer/aﬂ[ter ego is that absent such a
finding there is no proof that NE 2.0 ever entered into a legally bihding Letter of Assent C ‘with
the Union. The entire case would rest, then, on the Létter éf Assent C signed by Colacino
Industries, which was properly and legally terminated by Mr. Colacino in April 2012.

If it is to be believed, then ;che testimony of Acting General Counsel’s witness, Union

Business Agent Mike Davis, fatally undercuts the allegation that there was an enforceable Letter

3 If in fact Newark Electric [NEC] and Colacino Industries were one in the same entity, then
query why the Union would ever have had Colacino Industries sign the second Letter of Assent
C in July 2011. There would have been no need to do so, since under the Union’s and Acting
General Counsel’s theory it already had Colacino Industries signed up with an anniversary clock
that began in February 2011. It would make no business sense from the Union’s perspective to
extend the 1 year anniversary of the Letter of Assent C, and by extension, Mr. Colacino’s time to
opt out of that agreement. Moreover, if they were one in the same entity, then the first Letter of
Assent C should have merged into the .second Letter of Assent C, which Acting General
Counsel has stipulated was properly and legally terminated by Mr. Colacino in April 2012,
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of Assent C between the Unibn and NE 2.0. M. Davis steadfastly maintained throughout his
testimony that I_ie never knew NE 2.0 existed. (Tr. 32, 83-84). If one takes Mr. Davis at his
word, and his further testimony that the Letter of Assent C Ae prepared was to be between the
Union and the existing company, Newark Electric (N _EC); then that Létter of Assent C is Jegally
unenforceable and a nuility on its face, since it was not signed by an officer or owner of NEC,
which was .still legally in existence at that point in time. The only individual who could have
signed NEC to the Letter of Assent C was 1ts 100% owner and President, Richard Colacino; and
he did not do. s0.

What is sauce for the goose is sauce for the gander. If Acting General Counsel and thé
Union are attempting to hold Colacino to the absolute letter of that Letter of Assent C agreement
by stating that it was between the Union and NEC - not NE 2.0 - and maintaining that it was not
timely and effecfively terminated by James Colacino, then they must, as a matter of legal
imperative and intellectual honesty, also concede that this Letter of Assent.C was void ab initio,
and therefore completely unenfofceable, since it was never entered into by anyone with aﬁthority
to bind Newark Electric (NEC). The only way for Acting General Counsel to cut this logical and
legal Gordian Knot and salvage this portion of the Complaint is through creative use of the single
employet/alter ego theory to ﬁe Colacino and NEC together. As noted in Point B above,
,howéver, Colacino and NEC camnot be considered single employers/alter egos. Consequently, it
is sﬁbmitted that the portion of the Complaint alleging that the Respondents hgve failed and -
refused to bargain collectively with the Union must be dismissed.

D. COLACINO AND NE 2.0 EFFECTIVELY TERMINATED
THE LETTERS OF ASSENT C WITH THE UNION.

As noted above, Acting General Counsel stipulated that Colacino effectively terminated

its Letter of Assent C with the Union, and thus there is no basis for finding that Colacino itself
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currently has any legal relationship with the Union. If, contrary to the express terms of the
document itself, it is found that the Fel;mary 24,2011 Letter of Assent C with “Newark Electric?
(GCEx. 6) wias in fact legally binding on NE 2.0, as opposed to NEC (see, Point C, supra’ , then
it is submitted as an alternative basis for dismissing fhe Complaint fhat this Letter of Assent C
was also effectively properly terminated prior to its 1 year anniversary.

 As noted above, Mr. Colacino’s agreement to sign Colacino Industries to a Letter of
Assent C in July 2011 was premised and based on Mr. Davis® representations to Mr. Colacino
‘ that one individual could not have two Letters of Assent C, and that the Letier of Assent C with
Newark Electric would have to dissolve or go away so that there was only a single Letter of
Assent C. (Tr. 185). While Mr. Colacino could not terminate NE 2.0’s Letter of Assent C on 
July 20 (the earliest it coﬁld have been terminated was August 22), he had no reason to believe
that the Union could not do so, particularlyr in view of Mr Davis’ assertions that a single person
was not permitted to have more than one Letter of Assent C. (Tr. 185-88). After all, it was the
Union’s agreement and the Union’s rules. Furtheé,b subsequent to his signing Colacino Industriés
to the Letter of Assent C he‘ was told by Mr. Davis that the Newark .Electric Letter of Assent C
had been redated to make it run concurrently with Colacino Industries’ July 20, 2011 Letter of
Assent C. (Tr. 185-88, 191-92). In this vein Mr. Davis’ conduct becomes extremely important;
for if demonstrates beyond cavil that, contrary to his testimony at the hearing, in fact NE 2.0°s \
Letter of Assent C was either dissolved or effectivély redated to July 20, 2011.

Union members Messrs. B-londeli and Barra testified that they and the Union knew that

July 20, 2012 was the deadline by which Mr. Colacino had to terminate the Letter of Assent C
and get out of the Union. (Tr. 111-12, 138, 273-76)5 Mir. Colacino had previously terminated the

second letter of Assent C with Colacino Industries in April 2012, and so the only Letter of
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Assent C to which Messrs. Blondell and Bara could possibly have been referring was the originai
redated Letter of Assent C between NE 2.0 and the Union. In this case actions speak louder than
words, and Mr. Davis’ expression to his Union membgrs that July 20 was Mr. Colacino’s last
day to get out of the Union operates asva recognition; nay an admission, that he had agreed with
Mr. Colacino to redate NE 2.0’s Letter of Assent C to July 20, 2012 so that .it ran concurrently
with Colacino ]ndusﬁies’ Letter of Assent C. Otherwise, Mr. Davis would not have told Mr.
Barra that he could not work for Mr. Colacino after. July 20, and that he was pulling .all the Union -
employees as soon as he heard that Mr. Colacino was going non-union because Mr. Colacino
would already have been locked into a longer term relationship with the Union by virtue of the
fact that NE 2.0°s 1 year anniversary originally eﬁded back in February 2012; before Mr.
Colacino terminated Colacino Industries’ Letter of Assent C with the Union. (Tr. 273-74). M,
Daﬁs would never have told his Union members this unless he had in fact either dissolved or
redated NE 2.0°s Letter of Assent C. Critically, although Mr. Davis was recalled as a rebuttal

| witness éfter Mr. Barra testified, he did not refute any of Mr. Barra’s or Mr. Blondell’s
testimony. Thus, the fact that M. Davis told his Union members that Mr. Colacino had until
July 20, 2012 to terminate his Letter of Assent C (and that if he did so they would be pulled from ™
working for Colacino) bespeaks the truth of what Mr. Colacinb testified to;lviz.', that Mr, Davis
agreed, aé part of sighing Colacino Industries to a Letter of Assent C, to either dissolve or redate
NE 2.0’s Letter of Assent C.

The allegations in the Amended Charge also clearly demonstrate that Mr. Davis

understood the anniversary date §f the first NE 2.0 Letter of Assent C to have been redated to
July 20. The Amended Charge alleges that Respondents violated the Act by ... abnegating a

collective bargaining agreement mid-term with the Union on July 20, 2012.” (GC Ex.
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1c)(emphasis supplied). Mr. Colacino’s termination léﬁer was dated June 29, 2012, and states

that NE 2.0’s Letter of Assent C was beiné terminated that. day. (GC Ex. 13). ‘While Mr. '.

. Colacino admitted to bemg mcorrect about the effective termmatlon date (the 30-day notice
period would have taken that date out to July 29, 2012) the only way a reference in the Umon s
Amended.- Charge to a Ju]y 20 date would make any sense would be if, as Mike Davis told Mr.
Co]acmo, he had redated NE 2.0°s Letter of Assent C to July 20, 2011 to run concurrently with
the Colacino Industries’ Letter of Assent C.

Just as’ Mr. Davis had manipulated Mr. Blondell into a position where he allegedly owed
the Union $38,000 in benefit contributions, and mué was able to exert control over him, the
evidence similarly shows that Mr. Davis also manipulated and deceived Mr. Colacino, to Mr.
Colacino’s detriment, with respect to the status of the February 24, 2011 Letter of Assent C with
NE 2.0. Significantly, since the trial period specified in the Letter of Aséent C during which Mr.
Colacino was able to terminate the agreement was for a period of up to 1 year, the Statue of
Frauds does not require the agreement to redate the Letter of Assent C to be in writing. See, New
York General Obli_gations Law §5-761 (a)(1). Thus, an oral agreement, or, as in this case, the

" oral modification ofé written aga‘eenient (Mr. Davis’ agreement to redate the February 2011 NE
2.0 Letter of Assent C to run concurrently with the July 2011 Colacino Letter of Assent C), is\
fuily enforceable, since it was to be performed within 1 year. Moreover,. there was ample
consideration for the oral modification inasmuch as Mr. Colacino relinquished a legal tight by
pushing out from August 22, 2011 to January 2012 his ability to terminate NE 2.0%s Letter of
Assent C. (Tr. 186-87 “I do know that when he mentioned that he had redated it, I [Mr.
Colacino] was a little bit discouraged because I had assumed that one was going to come and go

in its own time frame and, now, it basically extended that trial period, this letier of assent C by
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Sour months.”), Thﬁs, Mr. Colacino was fully within his legal rights to terminate the NE 2.0
 Letter of Assent C in_June 2012, prior to ifs redated July 20, 201é,-1 year anniversary. -

Even if Mr. Davis’ oral agreement to redate the February 24, 2011 Letter of Assent C
with Newark Electric (or NE 2.0) was not enforceable as é matter of law, Mr. Davis W(;uld sﬁl]
be legally ﬁrevented from challenging Mr. Colacino’s ;tennination of that agreement in June 2012
based on the doctrines of detrimental reliance, equitable estoppel, and/or unclean hands.
Eq_uit;ctble eétoppel prevents a party from disputing certain facts after it Has thained a benefit by

causing the other party to reasonably rely on the truth of those facts. See, e.g., Manitowoc Ice

Inc. 344 NL-RB 1222, 1223 (2005); Red Coats. Inc., 328 NLRB 205, 206 (1999). It is clear that
when Mr Colacino signed the Letter of Assent C in July 2011 he &mted and ihteﬂded only
Colagin§ Industries to be bound by an agreement with the Union. Mr. Davis knew that all Mr.
Cola;:ino had to do if he wanted to completely end his relationship with the Union was wait é.
few weeks until August 22, 2011, at which tﬁne Mr. Colacino would be beyond the initia] 180
day period during which he could not terminate NE 2.0’s Letter of Assent' C with no further
consequences or 11ab111ty to the Union. To his credit, Mr. Colacino told Mr. Davis that the
reason it could not work out w1th NE 2.0 was because of the cash flow and other 1ssues that this
startup company was having. Mr. Colacino expressed a willingness to prolong the trial period
for ano:ther 6 months by signing Colacino Industries to a new Letter of Assent C to see if the
| relationship could work with his established company. Since Mr. Colacino did not have the right
in July 2011 to unﬂatel;ally terminate NE 2.0°s Letter of Assent C with the Union, he relied on
Mr. Davis® representations that the Letter of Assent C with NE 2.0 was either dissolved or
'redated (leaving it to Mr. Daws to dec1de which based on his mtemal Union rules), with the

result being Mr. Colacmo forewent taking any action to terminate NE 2 0’s Letter of Assent C
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within the original 1 year anniversary period (viz., on or before February 24, 2012) because he |
had been materially mislead by Mr. Davis as to the status of that Letter of Assent C.
Accordingly, it is submitted that fhe Union and Acting General Counsel éhould be éstopped from
claiming that Mr, Colacino did not timely terminate NE 2.0’s Leﬁer of Assent C in June 2012,
priof to its redated 1 year annivefsary.

In addition to the foregoing, the doctrines of fraud in the execution and/or fraud in the
inducement also operate in this case to prevent the Union and Acting General Couﬁsel from
‘claiming that Mr. Colacino did not properly terminated NE 2.0°s Letter of Assent C m AJune
2012. “Both fréud‘ in the execution and fraud in the inducement require a finding that the
Employer was in fact misled about what was being signed, aﬁd that the Employer relied on that

| misrepresentation when signing the document.” Horizon Group of New England, JD(N Y) 43-05

(2004); see, Positive Electrical Enterprises, Inc., 345 NLRB 915 (2005). When Mr. Colacino

signed the second Letter of Assent C biﬁding Colacino Industries on July 20, 201-1, he did so
having been misled by Mr. Davis as to what effect signing Colacino Industries to that second
Letter of Assent C would have on NE 2.0°s first .Letter of Assent C. By his prior conduct (viz.,
his personal and electronic hear—stalking activities, his economic warfare vis-d-vis hiting his
employees away and then laying them off, whiéh both deplze_:ted his workforce and caused him -
significant economic costs in the form of paying unemployment benefits that he had never had to
pay before, etc.), Mr. Davis had essentially bullied Mr. Colacino into signing that first Letter of
Assent C and conditioned him to go along with whatever Mr. Dayis stated concerning the
‘Union’s Letters of Assent C (again, the Union’s agreement; fhe Union’s rules). Thus, Mr. |

Colacino was both misled by Mr. Davis concerning the legal status of NE 2.0’s Letter of Assent
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C when he agreed to sign thé second Letter of Assent C for Colacino Industries, and he plainly
relied on Mr. Davis® statements to his detriment when he signed that agreement.

As noted above, the only limitation on the ability to terminate the Letter of Assent C
between the 180 day and 1 year anniversary period timeframe is that the termination itself cannot
become effective sooner than 30 days after the written notice terfninating the Letter of Assent C.
| Thus, as Mr. Colacino testiﬁed, although his‘ termination letters for NE 2.0 state that the
agreement was. terminated as of the date of the letter"(Juéme 29, 2012) in actuality the effective
termination date would have been July 29", (Tr. 221-22). Practically speaking this. failmé to
give the full 30 days’ nbtice was of no signiﬁcagc_e, since NE 2.0 had not had any employees
since July 2011 when Colacino Industries signed its Letter of Assent C (and therefore, a fortiori,
did not do any bargaining unit work requiring the remittance of any payfnents to the Union or its
funds) and ;fvas soon to be dissolved by Mr. Colaci_np. Business Agent Mike Davis agreed,
testifying that if NE 2.0°s Letter of Assent C were redated to July 20, then he would not any
objection to the timing of Mr. Colacino’s June 29, 2012 termination letter. (Tr. 96).
Accordingly, it is’submitted that both Letters of Assent C were légally and propetly terminéted :
and that the portion of the Complaint alleging that‘the Respondents flave failed and refused to
bargain colléc_tively ﬁth the Union must be disnﬁésed. |

E. COLACINO DID NOT CONDITION THE EMPLOYMENT

OF ANTHONY BLONDELL ON WORKING FOR A NON-
UNION COMPANY, THEREBY CAUSING HIS
TERMINATION, o

As this portion of the Complaint alleges a violation of Section 8(a)(1) and (3) of the Act,

Acting General Counsel was required to show discrimination with a motive of encouraging or

discouraging union membership. Lively Electric, Inc., 316 NLRB 471, 472 (1995), The

discriminatory motive element derives from the “Hobson’s choice” of an employee being forced
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to decide between losing his job and giving up his right to be in the union. Id. That credible
evidence shows that this ‘did not happen in this case, _ |

The credible evidence in the record shows that Anthony Blondell engaged in what the
military would call an “SIE” (self-initiated elimination). Mr. Colacino testified that Mr. Blondell
was a géod employee, he had work for him, and had no intention of léying him off. Indeed, had
Mr. Colacino wanted to rid himself of Mr. Blondell for discriminatory reasons he would never
have agreed to rescind Mr. Blondell’s June 29, 2012 termination. (GC Exs. 21 and 22). Both
Messts. Colacino and Barra testified that Mr. Blondell went to Mr. Colacino and that Blondell
told Mr. Colacino that he needed to lay Mr. Blondell off for lack of work by July 20, 2012, the
anniversary date of the Letters of Assent C that had been ferminated. Hence, Mr. Blondell was.
the quintessential SIE |

Mz. Blondell admitted that Mz. Colacino never told him to quit the Uniop. (Tr. 148).

" Moreover, it was cleatly left up to the employees in the Union (Messrs. Blondell, Barra, and

Bush) to decide what they wanted to do when Mr. Colacino terminated the Letters of Assent C
with the Union. Scott Barra testified that Mr. Colacino had nothing to do with his decision
process to: (1) either stay employed at Colacino or not; or (2) to remain a Union member or not.
(Tr. 275). On the other hand, Business Agent Mike Davis specifically told Mr. Barra that they
[the Union members employed by Colacmo] could not stay memberé of the Union and continue
to work for Colacinol after July 20.‘9 (Tx. 274). Mr. Davis told them that if Mr. Coiapino went
non-Union he would pull them all Back from Colacino. (Tr. 274). Although Mr, Barta was

. aware that Mr. Davis had permitted other Union members go to a non-active status and work for

? This is also further proof that Mr. Davis redated NE 2.0’s Letter of Assent C to run
concurrently with Colacino’s Letter of Assent C which had a 1 year anniversary end date of J uly
20. :
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a non-Union employer, Mr. Davis refused Mr. Barra’s request to go to non-active status so that
he could remain employed by Colacino. (Tr. 274). Mr. Barra also testified that had he elected
not o resign his Union membership and had continued after July 20 to work for Colacino the
Union would have brought him up on charges. 1Oi(Tr. 274). In the end, Messts. Barra and Bush
chose to resign from the Union and continue working for Mr. Cblacino (GC Exs. 16 and 17)
while Mr. Blondell, based on his much longer membership in the Union and its pensidn pian,
decided to approach Mr. Colacino and ask Mr. Colacino to be laid off. :

Clearly Mr. Colacino never conditioned Mr. Blondeil’s employment on quitting the v
Union or in any way caused Mr. Blondell to‘terminate his employmenf. M. Colacino would
happily have employed Mr. Blondell as a non-Union company just as he _did prior to signing
Colacino Industries to a Letter of Assent C with the Union. Thus, the separation letter Mr.
Colacino wrote at Mr. Blondell’s behest plainly bespeaks an employer that did not want to lose
Mr. Blondell as an employee; viz., _”Your; emplqyment here was sincerely appreciatéd and you
are considered to be among the best in the trade; That said, I hope the future holds opportunities
Jfor us to work together again.” (GC Ex. 23). Accordingly, it is submitted that the portion of the
Complaint alleging that the Respondents conditioned Mr. Blondell’s employment on working for
a non-Union company must be dismissed. Mr. C§1acino never placed any conditions whatsoéver
on.Mr. Biondell’s employment. The evidence conclusively establishes that Mr. Blondell was an

SIE based on his own personal reasons.

19 Mr. Blondell steadfastly denied knowing whether the Union could bring him up on charges or
otherwise discipline him if he continued to work for Colacino after July 20 and was still a
member of the Union. (Tr. 147). Consequently, from Mr. Blondell’s perspective, based on his
testimony, there was seemingly nothing preventing him from remaining a Union member and
working for Colacino after July 20; just has he had done before Mr. Colacino signed the first
Letter of Assent C in February 2011.
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IIl. CONCLUSION

For the foregoing reasons Colacino respectfully requests that the Complaint be dismissed

in its entirety.

Dated: October 31,2013
Pittsford, New York

~ Respectfully submitted,

HARRIS BEACHPLLC

Edward A. Trovvett ~ 7
- Attorneys for Respondent
99 Garnsey Road
Pittsford, New York 14534
Telephone: (585) 419-8800
Facsimile: (585) 419-8817
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NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.,

AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

aind

INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840

Case No. 3-CA-088127

STATEMENT OF SERVICE

I, ANGELA CLARKE, the Legal Administrative Assistant to one of the attorneys
for the Respondents, hereby certify that I caused a true and complete copy of the
Respondents’ Post-Hearing Brief to be served, by causing same to be enclosed properly
and secutely in a sealed wrapper to be delivered via regular mail through the United
States Postal Setvice on the 31% day of October, 2013, from the office of Harris Beach,

PLLC to:

Claire T. Sellers, Esq.

Field Attorney : »
National Labor Relations Board ~ Region 3
Niagara Center Building ‘

130 South Elmwood Avenue, Suite 630
Buffalo, NY 14202

Donald D. Oliver, Esq.

Blitman & King, LLP ‘
443 North Franklin Street, Suite 300
Syracuse, NY 13204-5423

Michael Davis

IBEW Local 840

58 Castle Street

Geneva, NY 14456-2621
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USCA Case #15-1111  Document #1576487 Filed: 10/05/2015  Page 459 of 505

HARRIS BEACH =

ATTORNEYS AT Law

January 30,2014 99 GARNSEY ROAD
PITTSFCRD; NY 14534
{585)419-8800

EDWARD AL TREVVETT

DIRECTY  (585)419-8643
Fax: (585y415-8817
ETREVWVETT({@HARRISBEACH.COM

VIA Federal Express

National Labor Relations Board
Office of the Executive Secretary
1099 14" Street NW
Washington, DC 20570

Re: - Newark Flectric Corp.. ef. al
Case No.: 03-CA-088127

To Whom it May Concern:

Enclosed are 8 copies of Respondents® Exceptions to the Decision of the Administrative
Law Judge along with a Brief in Support of Exceptions to the Decision-of the Administrative
Law Judge in'this matter.

As the certificate of service indicates, copies have been served on the other parties.

Very truly yours,

HARRIS BEACHPLLC i

Edward A. Trevvett

cer Rhonda P. Ley
Regional Director
National Labor Relations Board — Region 3
Niagara Center Building
130 South Blmwood Avenue, Suite 630
Buffalo, NY 14202
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National Labor Relations Board HARRIS BEACH §

January 30, 2014 ATTORNEYS AT LAW
Page 2

Claire T. Sellers; Esq.

Field Attorney

National Labor Relations Board — Region 3
Niagara Center Building

130 Seuth Elmwood Avenue, Suite 630
Buffalo, NY 14202

Donald D. Oliver, Esq.

Blitman & King, LLP

443 North Franklin Street, Suite 300
Syracuse, NY 13204-5423

WMichael Davis

IBEW Local 840

58 Castle Street
Geneva, NY 14456-2621
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC,,

AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

and Case Nos, D3-CA-088127

INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 840

RESPONDENT’S EXCEPTIONS TO THE DECISION
OF THE ADMINISTRATIVE LAW JUDGE

HARRIS BEACH PLLC

Edward A, Trevvett

Atiorneys for Respondents, Newark Electric
Corp., Newark Electric 2.0, Inc., and
Colacino Industries, Inc.

99 Garnsey Road

Pittsford, New York 14534

Telephone: (585).419-8800

Facsimile; (585) 419-8817

Dated: January 30, 2014
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Pursuant to Section 102.46 of the National Labor Relations Board Rules and Regulations,
Respondents Newark Flectric Corp. (“NEC”), Newark Electric 2.0, Inc. (“NEC 2.0”) and
Colacino Industries, Inc. (“Colacino™) hereby file the following Exceptions to the Decision of
Administrative Law Kenneth W. Chu (JD[NY]-03-14) dated January 6, 2014 (*ALID”).
Respondents except to certain findings of fact, credibility determinations and conclusions of law,
and except to the failure of the Administrative Law Judge (“ALJ”) to make certain findings,
conclusions, and recommendations;

L Respondents Except to the Following Findings of Fact and Credibility
Determinations Contained in the ALJI}

Because they are impropet, contrary to record evidence, and not supported by the record
considered as a whole, for the reasons set forth more fully in Respondents’ Supporting Brief,
Respondents except to cach of the following findings of fact and/or credibility determinations

contained in the ALID.

1. ALID, page 2, lines 18-20. reading as follows:

At all material times, Respondent Newark Electric, a New York corporation, has been an
electrical contractor in the construction industry with an office and place of business in Newark,
New York.

(Tt. 170-75, 200, 243-45, 266-67, 285-88; RX 5.)

2. ALID. page 3, lines 47-48 and page 4 line 1, reading as follows:

" n accordance with Section 102.46(b) of the Board's Rules and Regulations, the portions of the
record relied upon in support of each Exception are designated in parenthesis following each
exception. References to the transcript of the hearing are denoted as “Tr. .7 References fo
General Counsel’s exhibits are denioted as “GCX 7 and references to Respondents” exhibits
are denotedas “RX.__.»
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Contrary to the assertions of Colacino, T find that the Respondent Newark Electric was
holding itself out to the public as an active operating company from the years 2000 to 2012 even
after selling all its assets to Respondent Colacino Industries.

(Tt. 170-75, 200, 243-45, 266-67, 285-88; RX 5.)

3. ALID, page 4, lines 12-13, reading as follows:

The employer’s contributions to the union fimds came from Newark Electric.

(Tr. 59, 71, 172-73, 243-44, 285-86; GCX 9.)

4, ALID, page 6, lines 28-35, reading as follows:

If the employer does not take advantage to terminate the letter [of assent C] between the
181 and 335" day, then the employer would be bound by the terms of the master agreement
until it expires. The 335" day of the 1-year anniversary date of the letter is the last day possible
to terminzte the letter because the employer is required to provide a written 30 day notice to the
NECA and Union before the anniversary date. If the employer fails to terminate the letter of
assent after the first 12 months from the effective date, the employer is bound by the master
agreement until its stated termination date as well as to all subsequent amendments and renewals.

(Tr. 96, 111-12, 138, 185-88, 191-92, 221-22, 273-76; GCX l¢, 6, 13.)

5. ALJD, page 6, lines 48-49 and page 7 line 1, reading as follaws:

Davis said the letter of assent was signed in the evening of February 24, 2011 at the
Newark Electric offices and approved by the NECA on May 6, 2011 (GC Exh. 6),

(GCX 6.

6. ALID. page 7. lines 25-26, reading as follows:

Davis, however; has always maintained that he was not aware of the existence of

Respondent Newark Electric 2.0 until April 2012.
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(GCX9)

7. ALJD. page 7. lines 32-35. reading as follows:

At the very latest date that the Respondent Newark Electric could terminate the letter of
assent C and the collective-bargaining agrecment was on January 24, 2012, which would be 30
days prior to the 1-year anniversary of the letter of assent.

(Tr. 80-81, 83,96, 111-12, 138, 185-88, 191-92, 221-22, 273-76; GCX I¢, 5, 6, 10, 11,
13)

8. ALID. pace 7. lines 47:48, reading as follows:

Al the time the letter of assent C was signed by Regpondent Newark Electric, there were
several union members employed by Respondent Newark Electrie.
(Tr. 28, 170-75, 183, 200, 243-45, 246-33, 266-67, 285-88, 201-93; GCX 6, 9; RX 2, 5.)

9, ALID. page 8, lines 9-10, reading as follows:

The record shows that the payroll reports of the employees and the union local
contributions and deductions reflect all three named Respondents.
(Tr. 28, 59, 70-71; GCX 9.)

10, ALID. page 8. lines 26-29, reading as follows:

Colacino -said that he raised the difficulties in operating two- companies under one
financial and administrative roof with Davis and he purportedly told Colacino that his problems
would be resolved if Colacino also sign up Respondent Colacino Industries to a letter of assent
C.

(Tr.183-85)

11, ALID, page 13, lines 30-31. reading as follows:
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1 find that the letter of assent C was signed by Respondent Newark Electric on February
24,2011.

(Tr. 80-81, 83,96, 111-12, 138, 171-75, 185-88, 191-92, 221-22, 243-44, 266-67, 283-86;
GCX 6,11, 13: RX 5.

12.  ALJD, page 14. lines 7-37:

The ALJ’s determination that Jim Colacino’s testimony that Newark Electric 2.0 had
signed the letter of assent C lacks credibility.
(Tr. 28, 85-90, 171, 179, 183-88, 246-53, 291-93; GCX 6, 9, 10.)

13, - ALJD.page 16, lines 5-37:

The ALI’s determination that Davis® testimony was more credible than Jim Colacino’s
testimony regarding the termination of the letter of assent C for Newark Electric,

(Tr. 28, 85-90, 171, 179, 183-88, 191-92, 215-22, 241-43, 246-53, 261, 291-93; GCX 5,

6,9,10,12,33, RX 4.)

14.  ALJID. page 17, lines 3132, reading as follows:

The record shows that Blondell was laid-off due to the lack of work by Colacino on July
20.
(Tr. 144-48, 227-29, 273-75, 276-79; GCX 21, 22, 23.)

15. ° -ALJD, page 18, lines 45-52 and page 19. lines 1-5;

The ALI’s determination that Blondell’s testimony that he was laid off was more credible
‘than the testimony of Jim Colacino and Scott Barra that Blondell asked to be laid off.

(Tr. 145-48, 227-29, 273-76, 278; GCX 21,22, 23.)
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1. Respondents Except to the Fullowing Conclusions of Law Contained in the
ALJD

Because they are improper, contrary to record evidence, and not supported by the tecord
considered as a whole, for the reasons set forth more fully in Respondents’ Supporting Brief,
Respondents except to each of the following conclusions of law contained in the ALJD.

16, ALJD, pages 1-2, footuote 3:

The ALI’s denial of the Respondents’ motion to dismiss the complaint on the basis that
the Board and those representing it had no authority 1o issue the complaint and prosecute the
action because the Board did not have a quorum to issue a complaint and take other actions and,
alternatively, Respondents’ motion to dismiss the complaint because Acting General Counsel
Lafe Solomon could not be properly appointed under the Federal Vacancies Reform Act and
therefore lacked authority to issue the complaint in this case.

(GCX 1a, le)

17.  ALID. page 12, lines 12-50. and page 13 lines 1-21:

The ALJ’s finding that Colacino Industries/Newark Electric 2.0 and Newark Electric are
alter egos or a single employer, that at all material times, as alter egos, the Respondents Colacino
Industries and Newark Electric have substantially identical management, business purpose,
operating equipment, customers, purchases, premises, facilities and supervision, as well as
common ownership and that at all material times as a single employer and have held themselves
out to the public as a single-integrated business enterprise.

(Tr. 80-81, 166-75, , 238-40, 243-44, 266-67, 283-88; GCX 2, 3,4, 5,9, 11, 28; RX 3,

5.
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18. - ALIJD, page 13, footnote 12:

The ALI’s finding that the Board has jurisdiction over Respondent Newark Electric as a
separate enterprise engaged in commerce within the meaning of Section 2(2), (6) and (7) of the
Act.

(Tr, 171-75, 243-44, 266-67, 283-85, 287-88; RX 5.)

19. - ALID, page 14. lines 38-48 and page 15, lines 1-25:

The ALJ’s finding of an alter ego/single employer relationship between Colacino, NE
2.0 and NEC and conclusion that Colacino was bound to the master agreements because the
letter of assent C with NEC was not effectively terminated by Colacino on June 29. Also the
ALT’s further conclusions that because NEC did not avail itself of the option to terminate the
letter of assent C, it could not repudiate the collective bargaining agreement and therefore
violated Section 8(a)(5) and (1) of the Act by failing to apply the NECA agreement fo unit
employees,

(Tr. 111-12, 138, 185-88, 215-22, 241-43, 273-76; RX 4, GCX 2, 3, 6, 12, 13,33)

20.  ALID, page 15, lines 29-52 and page 16, lines 1-36:

The ALT's finding and underlying rationale that Colacino was not foreed, duped or
fraudulently induced in signing the letters of assent C for NE 2.0 and Colacino.

(Tr. 28, 85-90, 111°-12, 183-89, 191-92, 215-22, 246-53, 273-76, 291-93; RX 2. GCX 6,
9,10;,13.)

21, ALID. page 19, lines 7-20:

The ALJ’s finding and underlying rationale that Respondents violated Section 8(a)(3) and
(1) of the Act by unlawfully terminating the employment of Blondell.

(Tr. 145-48, 227-29, 273-76, 278; GCX 21, 22, 23.)
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22.  ALJID. page 19, lines 24-50 and page 20, lines 1-14:

The ALJ’s “Conclusions of Law” and underlying rationale finding that Respondents
together constitute a single integrated business and were at all material times alter egos and a
single employer within the meaning of the Act; that Respondents constitute a single employer
engaged in commerce within the meaning of the Act; that Respondents violated Section 8(a)(5)
and (1) of the Act; and that Respondents violated Section 8(a)(3) and (1) of the Act.

(Tr. 11-12, 28, 32, 80-81, 83-84, 85-00, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-

73, 174-75, 179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241~

44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX la, Ic, le, 14, 2, 3,

4,5,6,9,10,12,13, 16, 17,21, 22,23, 28,33))

23,  ALJD, page 20. lines 18-51 and page 21. lines 1-7:

The entire portion of the ALJ’s Decision entitled “Remedy.”

(Tr. 11-12, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-
73, 17475, 179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241-
44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX la, 1, le, 11, 2, 3.
4,5,6,9,10,12,13, 16, 17, 21,22, 23, 28, 33.)

724, . ALID,page 21, lines 8-44 and page 22, lines 1-32:

The entire portion of the Order requiring Respondents to cease and desist from certain
activity and to take affirmative action as set forth in the ALID,

(Tr. 11-12, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-
73,174-75, 179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241-
44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX 1a, Ic, le, 14,2, 3,
4,5,6,9,10,12,13, 16, 17,21, 22,23, 28, 33.)

25, The Appendix to the ALID entitled “Notice to Employees™ in its entirety.

(Tr. 11-12, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-
73, 174-75, 179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241-
44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX 1a, 1c, le, 11, 2, 3,
4,5,6,9,10,12, 13,16, 17,21, 22,23, 28, 33))
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Il Respondents Except to the Failure of the Administrative Law Judge to Make
Certain Findings, Conclusions and Recommendations

The failure of the Administrative Law Judge to make each of the following findings,
conclusions and/or recommendations was imptroper, contrary to the record evidence, not
supported by the record considered as a whole, and contrary to established law, as sct forth more
fully in Respondents” Supporting Brief.

26.  ~ALID, page 15; lines 27-52 and page 16 lines 1-37;

The ALY's failure to find the Respondents’ defense based on the doctrines of detrimental
reliance, equitable estoppel, misrepresentation and/or unclean hands meriforious.

(Tr. 11-12, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171~

73, 174-75, 179, 182, 183-84, 185-88, 189, 191-92, 21517, 218-22, 227-29, 238-39, 241-

44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX 1a, Ic, le, 14, 2, 3,

4,5,6,9,10,12, 13,16, 17, 21,22, 23,28, 339

27. ALJID, page 15, lines 27-52 and page 16 lines 1-37;

The ALJ’s failure to find the Respondents” defense based on the doctrines of fraud in the

execution and/or fraud in the inducement meritorious.

(Tr: 11-12, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 152-53, 166-69, 171-
73, 174-75,179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241-
44, 246-53, 261, 266-67, 273-76, 278, 283-88, 291-93; RX 2, 3; GCX 1a, lc, le, 11, 2, 3,
4,5,6,9,10,12,13, 16,17, 21, 22, 23,28, 33) ’

28, ALID. page 14, lines 10-41:

The ALJ’s failure to find and conclude that Respondents timely terminated all letters of
assent C.

(Te. 11412, 28, 32, 80-81, 83-84, 85-90, 96, 111-12, 138, 145-48, 15253, 166-69, 171-
73, 174-75, 179, 182, 183-84, 185-88, 189, 191-92, 215-17, 218-22, 227-29, 238-39, 241-
44, 246-53, 261, 266-67. 273-76, 278, 283-88, 291-93; RX 2, 3: GCX 1a, Ic, le, 11,2, 3,
4,5,6,9,10,12, 13, 16,17, 21, 22, 23, 28, 33.)
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Dated: January 30,2014
Pittsford, New York

Respectfully submitted,

By:

Edward A, Treyvettl )

Attorneys for Respondents Newark Electric
Corp:,. Newark: Eleciric 2.0, Inc. and
Colacing Industries, Inc.

99 Garnsey Road

Pittsford, New York 14534

Telephone: (585)419-8800

Facsimile: (585) 419-8817

10
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

NEWARK ELECTRIC CORP.,
NEWARK ELECTRIC 2.0, INC.,

AND COLACINOQ INDUSTRIES, INC.,
a single employer and/or alter egos

and Case No. 3-CA-088127

INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840

RESPONDENTS’ BRIEF IN SUPPORT OF EXCEPTIONS TO THE
DECISION OF THE ADMINISTRATIVE LAW JUDGE

HARRIS BEACH PLLC

Edward A. Trevvett

Altorneys for Respondents Newark Electric
Coip., -Newark: Electric. 2.0, Inc. and
Colacino ndustries, Inc.

99 Garnsey Road

Pittsford, New York 14534

Telephone: (585) 419-8800

Facsimile: (585) 419-8817

Dated: January 30, 2014
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L STATEMENT OF TIHE CASE

A Introduction

On- August 28, 2012, the International Brotherhood of Electrical Workers Local 840
(the “Union”) filed the Original Charge against Newark Electric Corp. (“NEC”) and Colacino
Industries, Inc. (“Colacino”). (GC Ex. la). The Original Charge alleged that NEC and Colacino:
(i) violated Sections 8(a) (1) and (3) of the Act by terminating Anthony Blondell because of his
concerted protected activity and membership in and support of the Union; and (2) violated
Section 8(a) (5) of the Act by abnegating a collective bargaining agresment tid-term with the
Union on June 20,2012,

On October 25, 2012, the Union filed an Amended Charge against NEC, Colacino, and
Newark Electric 2.0 (“NE 2.0”) (GC Ex. 1¢). The Amended Charge alleged that NEC, Colacino
and NEC 2.0: (i) violated Sections 8(a) (1) and (3) of the Act by laying off and/or constructively
discharging Anthony Blondell because of the Employer’s plan to work non-union; and
(2) violated  Section 8(a) (5) of the Act by abnegating a collective bargaining agreement
mid-term with the Union on July 20, 2012. (GC Ex. 1¢) (changes in Amended Charge noted in
italics).

On May 30, 2013, the Board, by its Acting General Counsel, filed a Complaint against
Respondents NEC, Colacino and NEC 2.0 based on the allegations in the Amended Charge.
(GC Bx. 1e). Respondents filed a timely Answer to the Complaint which was twice amended
prior to the hearing. (GC Exs. 1g, Lh, and 1i). This matter was heard on August 26 and 27, 2013.
At the outset of the hearing Respondents moved to dismiss the Complaint. (Tr, 11-12), The
Administrative Law Judge reserved judgment on that motion, indicating that the ruling would be
part of the decision. (Tr. 12). At the close of the hearing the Administrative Law Judge set
October 1, 2013 as the deadline for filing briefs, (Tr. 302), Based on the government shutdown,

the ALJ notified the parties that the deadline for filing briefs was extended to November 1, 2013.
1
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After receiving briefs, the ALI issued his decision (“ALJD”) on January 6, 2014, in
which he found that Respondents Newark Electric Corp. (“NEC®), Newark Electric 2.0, Inc.
(“NEC 2.0”) and Colacino Industries, Inc. (“Colacino”) violated Section 8(a)(5) and (1) of the
Act by failing and refusing to apply the terms and conditions of the February 24, 2011 Letter of
Assent Cand the June 1, 2012 through May 31, 2015 collective bargaining agreemient with the
IBEW (the “Union”) and NECA, Finger Lakes Chapter, violated Section 8(a)(3) and (1) of the
Act by discharging employee Anthony Blondell. Timely exceptions were filed ‘by Respondents:

B. Statement of Facts

1. Colacino Industries; Tne.

Colacine Industries was formed in February 2000 by James Colacino, its President and
100% owner. (R. Ex. 3; Tr. 166, 238-39). Colacino’s primary business is as an automation
systems integrator providing high technology solutions, doing software development, software
service and hosted software applications mainly for the water and wastewater, food industry, and
manufacturing similar to what would be seen-in 4 GM plant. (Tr. 166-67, 170). In the realm of
its ‘automation house and ‘systems integration work Colacino. does things: such as building
automation systems, high technology robotic welding systems, telemetry, SCADA (shorthand for
“Supervisory Control And Data Acquisition,” which is a type of industrial control monitoring
system) and cloud computing. {Tr. 240).  As a small percentage of its business Colacino also
does traditional “pipe and wire” electrical contracting work. (Tr. 167, 170). Prior fo 2011
Colacino was a nion-union company.

2 Newark Electric 2.0

Newark Electric 2.0 was also formed by James Colacino, its President and 100% owner,
on March 8, 2011. (GC Ex. 28; Tr. 167-69). NE 2.0 was formed as the result of a number of
yeats of discussions between Mr. Colacino and Uniern Business Agent Mike Davis (detailed

below) wherein Mr. Davis attempted to persuade and cajole Mr. Colacing into signing Colacino
2
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to an 8(f) Letter of Assent — A agreement with the Union (see, e:g., GC Ex. 4). M. Colacino
specifically formed NE 2.0 with the purpose of segregating out the small percentage of
Colacino’s business that still performed all of the “pipe and wire™ bargaining unit work covered
by the Union’s multi-emplover agreements with the Finger Lakes Chapter of N.E.C.A. (Tr. 171;
GC Ex. 2, 3). Simultaneously with its formation, Mr. Colacino signed NE 2.0 to a Letter of
Assent C with the Union effective February 24, 2011, (Tr, 179; GCEx.6).

3. Newark Electric Corp.

Newark Electric Corp. (“NEC”) was formed in May 1979 and was at all times 100%
wholly owned by Richard Colacino (James Colacino’s father). (R. Ex. 5; Tr. 171-73, 283-85).
While James Colacing worked for his father Richard at NEC in-the 1970°s, 1980°s and 1990°s, at
no time was James Colacino ever an owner or officer of NEC or authorized to sign contracts and
agreements binding NEC; he was simply an employee, (Tr. 171, 285). In 2000 Richard Colacino
sold the assets, nante and likeness, good will, and customer base of NEC to James Colacine for
five-hundred thousand dollars ($500,000.00). (Tr. 172-73, 243-44, 285-86). After paying off a
tax lien that prevented him from immediately dissolving the company, Richard Colacino was
able to finally dissolved NEC on April 3, 2013. (GC Ex.; Tr. 174-75, 266-67, 287-88).

4. Mike Davis Signs Up NE 2.0 and then Colacino

Mike Dayis relentlessly pestered, cajoled and used underhanded business tactics for over
five years with the singular goal of pressuring Mr. Colacine into signing his company up with
the Union. Mr. Davis successfully wore Mr. Colacino down to the point where Mr. Colacino
capitulated and went to the time and expense of creating a new company, NE 2.0, in order to
segregate the small amount of traditional electrician “pipe and wire” portion of work out of his
busitiess (Colacino Indusiries) and into that new company so that he could sign NE 2.0 to a
Letter of Assent C with the Union. (Tr. 183, 246-53, 291-93). The evidence shows that the

frequency of Mr. Davis’ unwelcomed intrusions on Mr. Colacino and his business escalated over
3
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time and his tactics became increasingly aggressive. Mr. Davis stalked Mr. Colacino at his
business for months; circling in the parking lot and parking and waiting as much as an hour and a
half or more for Mr. Colacino to show up so he could press him about signing Colacino
Industries with the Union. (Tr, 291-92). Mr. Davis habitually barged into Mr, Colacino’s place
of business and walked past his staff to get to Mr. Colacino in his office in the back to badger
him about signing with the Union. (Tr. 291-92). Mr. Davis inundated Mr. Colacino with calls,
texts, and messages, including Facebook comments. (Tr. 248, 291-23). At one point, Mr. Davis
provided Mr. Colacino with an electrician from the hiring hall, Tony Blondell, as a trial (and a
salt) to show the benefits of Union affiliation. (Tr. 249-53). When Mr. Colacino would not agree
to sign Colacino Industries up with the Union Mr. Davis ended that relationship and forced
Mz, Blondell to come back to the hall; threatening to make Blondell pay $38,000 into the Union
benefits funds if he did not (a threat that he apparently holds over Mr. Blondell’s head to this
day). (Tr. 249-53). Mr. Davis also engaged in a campaign of economic blackmail against
Mr. Colacino by hiring his employees away and then laying them off to both deprive him of his
skilled workforce and cause Mr. Colacino significant unemployment expenses. (Tr. 253, 254).
Mr. Colacino explained over and over to My, Davis that he did not believe that the Union
and the employees it could supply from the hiring hall were a good fit for the vast majority of his
business. (Tr. 189), Undaunted, Mr. Davis continued and escalated his pressure tactics: Every

time he cornered Mr. Colacino at his business he would have a Letters of Assent (A and/or C)

" This scenario was deliberately orchestrated by Mr, Davis. Mr, Blondell testified that when he
went to work for Mr, Colacino it was as a Union subcontractor; Blondell Electric, LLC.

(Tr. 152-53). Mr. Colacino testified that the first time he paid Mr, Blondell, he wrote a check to
Mr. Blondell for his net pay, minus taxes, and wrote another check to the Union for
Mr. Blondell’s benefits. (Tt, 249, 251). Mr. Davis told Mr. Colacino not to do that and that he
needed to pay everything to Mr. Blondell directly, (Tr. 249-50). Per Mr, Davis® instructions
Mr. Colacino paid everything to Mr. Blondell as a non-union contractor, which gave Mr. Davis a
way to essentially blackmail Mr, Blondell with the threat of forcing him to repay $38,000 into
the Union benefits funds if he did not do 'what Mr. Davis told him-to do. (Tr. 249-50).

4
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ready for him to sign. (Tr. 182 see, ez, R, Ex. 2); At his wits end because of Mr. Davis’
unrelenting and escalating pressure tactics (e.g., stripping Mr. Colacino of all his pipe and wire
technicians), Mr. Colacino ultimately capitulated and created NE 2.0 to sign the Letter of Assent
C with the Union on February 24, 2011.% (GC Ex. 6).

The ALT s determination that Mr. Davis’ denial at the hearing the he knew Mr. Colacine
was creating a new company to sign the Letter of Assent C was credible was erroneous. The
ALJ took Mr, Davis’ testimony at face value testimony ‘without addressing any of the glaring
inconsistencies in it.  Although the Board will not overrule an ALJ's credibility resolutions
unless the clear preponderance of the relevant evidence shows that those resolutions are

incorrect; Bantek West, Inc., 344 NLRB No: 110.(2005) (citing Standard Dry Wall Products;

91 NLRB 544 (1950), enf’d, 188 F.2d 362 [3d Cir, 1951]), Respondents subniit that sufficient
evidence exists to overrule the ALY s credibility determinations in this case.

Although Mr Davis claimed not to know anything about NE 2.0, he acknowledged
getting payroll reports from NE 2.0 beginning in March 2011, right after NE 2.0 was formed and
the Letter of Assent C was signed. (Tr. 28; GC Ex. 9). Based on the payroll reports he was
receiving, however, Mr. Davis clearly knew of NE 2.0°s existence, since the very first report he
received  identified “Newark Electric: 2.0” as the employer. - Further, although the ALJ
completely failed to address this point, Mr. Davis’ testimony as to his knowledge of
Mr. Colacino’s companies was extraordinarily confused and flatly self-contradictory. Mr. Davis
testified that he told Mr, Colacino that he could not create a Union company to go with his
non-Union company and vehemently denied that’s what was happening when “Newark Electric”

(NE 2.0) signed the first Letter of Assent C with the Union. (Tr. 85-86). Mr. Davis then clumsily

* The ALJ erroneously found that “Davis said the letter of assent was signed in the evening of
February 24, 2011 at the Newark Electric offices and approved by the NECA on May 6, 2011
(GC Exh. 6) (ALJD, page 6, lines 48-49 and page 7 line 1). GCX 6 clearly shows that the
IBEW international union approved that letter of assent C on-May 6, 2011, Tn fact, there was no
proof in the record indicating that NECA ever saw, much less approved; the letter of assent C.

5
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danced around the issue of NE 2.0 doing Union work under the Letter of Assent C and Colacino
Industries not being signed up as a Union contractor. He first testified that the Union would not
permit an employer to form a new company to sign with the Union and do Union work while the
other company remained non-Union. (Tr. 86-88).. Upon further questioning, -however, he
admitted that he knew that Mr. Colacino had two companies before he signed any Letters of
Assent C; and that he believed Mr. Colacino ta be the owner of Newark Electric and the owner
of Colacino Industries. (Tr. 88-89), When then pressed as to why he permitted Mr. Colacino to
sign only one of his two companies with the Union (which he had testified was not permissible)

Mr. Davis made the following garbled and self-contradictory responses:

Q. Butyou knew he had two companies, right?

A Uh-huh,

a: Youjust testified to that,

A Right.

0: So, he's going to, he's telling yoi—

A Well, you're telling me that —

o: == he’s going to signup one of them.

A: I did not say that (a) one could remain this or one could remain that, that
discussion never fook place, so that's why I guess I'm having the issue of
answering that. Ididn’t have that discussion.

Q:  Well, you knew, you testified that you knew he had two companies.

A Yeah,

O Andon February 24 of 2011 he signed one of them up according —

A: Yep.

Qr 0 ==royou?

Ar Right.

Q:  Andyou believe that company to be Newark Electric Corp.

A Thar’s correct.

Q: So, at that point in time you didn’t have any problem with him having a Union
company und a non-union company.

A: Correct, (Tr. 89-90)(emphasis supplied).

The ALIs conclusion that that Mr. Colacine’s testimony that Newark Electric 2.0 had
signed the letter of assent C lacks credibility is equally erroneous and bereft of logical support.
First, it is undisputed that Mr. Colacino created a second company, Newark Electric 2.0. If in

fact Mr. Colacino controlled Newark Electric Corporation and sign it to the letter of assent C as
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the ALI concluded, he would never have needed to create Newark Electric 2.0, which he
inarguably did. The ALJ’s decision to credit Mr. Davis’ confused and self-contradictory
testimony and blindly ignore the plain and obvious putpose of Mr. Colacing’s creation of
Newark Electric 2.0 just doesn’t wash in the tub of common sense. This is particularly the case
given the other indisputable evidence in the record which supports Mr. Colacino’s testimony.

According to its terms, Mr. Colacino was unable to terminate the Letter of Assent C for
the first 180 days; viz., until August 22, 2011, (GC Ex. 6). It soon became clear, however, that
keeping NE 2.0 as a separate company was economically and logistically unsustainable. Asa
startup company NE 2.0 did not have the necessary cash reserves to deal with the cash flow
issues created by -slow-paying customers and the need to meet payroll and other expenses.
(Tr. 183-84). In addition, although Mr. Colacino had originally been informed by his insurance
carrier that the insurance for NE 2.0 would be minimal, in reality his cost went up exponentially
both because NE 2.0 was a new business and because Mr. Davis had stripped him of employees,
monumentally increasing his historically nearly nonexistent unemployment insurance expenses.
(Tr. 184). When Mr. Colacino brought those issues to Mr. Davis attention, Mr. Davis proposed
signing Colacino Industries to the Letter of Assent C. (Tr. 184)°,

When they talked about signing Colacino Industries o a Letter of Assent C, Mr. Davis
told Mr.: Colacine that a single person (Jim Colacino) could not have two Letters of Assent C

with the Union. (Tr. 185). Mr. Davis told Mr. Colacino that they would have to dissolve or in

? The ALJ erroncously stated that “Colacino said that he raised the difficulties in operating two
companies under one financial and administrative roof with Davis and he purportedly told
Colacino that his problems would be tesolved if Colacino also sign up Respondent Colacino
Industries to a letter of assent C.” (italics added) (ALJD, page 8, lines 26-29). What
Mr. Colacino actually said was “And, Mike said, look, we can simplify it and I did ultimately
agree, just sign Colacino Industries, go back to operating it under one footprint and I said, that’s
what I’ll do.” (Tr. 184). The reference to “one footprint” was to having only one company
signed up under a Letter of Assent C.
7
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some fashion make the Letter of Assent C with NE 2.0 go away to then have a single Letter of
Assent C with Colacino Industries. (Tr. 185). The same day that Mr. Davis told Mr. Colacing
this (July 20, 2011) Mr. Colacino agreed to sign, and then signed, Colacino Industries to a Letter
of Assent C with the Union. (Tr. 185; GC Ex. 10). Note: on July 20, 2011, when Mr. Colacino

signed Colacino Industries to the Letter of Assent C he did not have the legal vight to terminute

NE 2.0’s Letter of Assent C because they were still within the initial 180 day period when it

could not be terminated by him.

While Mz, Colacing could not terminate NE 2.0%s Letter of Asserit € on July 20, he had
no reason to believe that the Union could not do so, and in fact was led tov believe that it could
based on Mr. Davis’ assertions that a single persen was not permitted to have more than one
Letter of Assent C. (Tr. 185-88). Moreover, Mr. Davis also represented to Mr. Colacino just
before he signed Colacino Industries to the Letter of Assent C that he would either do so-or
redate the NEC 2.0 Letter of Assent C to make it run concurrently with Colacino Industries’
Tuly 20, 2011 Letter-of Assent C. (Tr. 185-88). Mr. Davis later told Mr. Colacino that he had
redated NE-2.0°s Letter of Assent C to run concurrently with Colacino Industries™ Letter of
Assent C. (Tr. 186,191-92).*

The July 20, 2011 Letter of Assent C could not be terminated prior to January 15, 2012
(180 days after it was executed). That means that to the extent that the NE 2.0 Letter of Assent C
still existed, it could not be terminated between August 22, 2011 and January 15, 2012 based on
its ‘orizinal execution date,  Although the 1 year anniversary of WE 2.0%s original Letter of

Assent C came and went-on February 24, 2012, the Union fiever comnmunicated to Wr, Colacine

* The Union never provided Mr, Colacino with that redated Letter of Assent C. (Tr. 186, 192).
In his own words, Mr. Colacino ... had taken Mike [Mr. Davis] on his word that, one, you
couldn’t have two companies signatory, two letters of assent C with a single owner and that by
his = his comment to-me that he had re-dated that, I just went back to running the business.
I never gave it another thought ... (Tr. 188).

8
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that NE 2.0 was at that point in any way still bound by the NE 2.0 Letter of Assent C. This lack
of .action by Mr. Davis and the Union is very telling, in that it was entively. consistent with
M. Davis’ representation to Mr. Colacino that NE 2.0's Letter of Assent C had either been
dissolved or redated to July 20, 2011,

After having given the Union a fair trial period to prove the economic benefits that
Mr, Davis had promised, Mr. Colacino determined that it was simply not advantageous to
continue having his company be a union signatory. In April 2012 Mr. Colacino instructed his
CFQ, Kevin Groff, to take the necessary steps to terminated Colacino Industries’ Letter of
Assent C with the Unjon. (Tr. 215-16). Letters terminating Colacino Industries’ Letter of Assent
C were sent o the Union and Finger Lakes NECA. (Tr. 216-17; GC Exs. 12, 33). Mr. Colacino
did not send similar letters regarding NE 2.0°s Letter of Assent C at that time because he
believed that Mr. Davis had nullified the NE 2.0 Letter of Assent C, and even if it still existed
NE 2.0 was no longer being used (it was essentially an empty shell) and the Union knew that.
(Tr, 217-18). Significantly, Acting General Counsel failed to adduce any evidence that Finger
Lakes NECA still thought that NE 2.0 was a signatory. Further, although Mr. Colacino clearly
offered to discuss how the Union could support NE 2.0 in the aftermath of his terminating

*F

Colacino Indusiries’ Letter of Assent C (telling the Union that he “... would like to schedule a
meeting with you [Mr, Davis] to discuss the veasons for tkis decision and how the IBEW can
support NEC 2.0, Ine. ... Please call me at your egrliest convenience lo schedule o meeting "
(GC Ex. 12, p. 1), the Union never responded. (Tr. 261).

When Mr. Colacino leamned that the Union was taking the position that he was still a

union signatory by virtue of NE 2.0s Letter of Assent C, he immediately directed Mr. Groff to

terminate that purported Letter of Assent C just as he had done with Colacino Industries.
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(Tr. 218-20; GC Ex. 13)"'j NE 2.0’s Letter of Assent C was terminated by letters dated June 29,
2012, (Tr. 221; GC Ex. 13). Significantly, the termination letter references “... the letter of
assent dated 7/20/11 ...”. (GC Ex. 13)(emphasis supplied). This clearly reflects Mr. Davis’
agreement -with WMr. Colacine to redate NE 2.0°s Letter of Assent C to run concurrently with
Colacino Industries’ July 20, 2011 Letter of Assent C and his assurances to Mr. Colacino that he
had in fact done so. Per the express and unequivocal terms of the Letter of Assent C,
Mr. Colacino was legally able to terminate the Letter of Assent C, at any time after the initial
180 days and up to the 1 year anniversary of its signing. (GC Exs. 5, 6, 10). The only limitation
is not on the ability to terminate the Letter of Assent C during that 180 — 1 year anniversary
period, but tather the fact that the termination itself cannot become effective sooner than 30 days
after the written notice terminating the Letter of Assent C. Thus, as Mr. Colacino testified,
although his termination letters for NE 2.0 state that the agreement was terminated as of the date
of the letter (June 29, 2012) in actuality the effective termination date would have been July 29",
(Tr. 221-22). Mr. Colacino also immediately started the process of officially dissolving NE 2.0
in July 2012 (in actuality it had been an empty shell since the time Mr, Colacino signed Colacino
Industries to a Letter of Assent € with the Union in July 2011), which process was completed in

November 2012, (R Ex. 4; Tr. 241-43).

® Mr. Colacino testified that although he instructed Mr. Groff (who is no longer employed by
Colacino) to send termination letters to both the Union and Finger Lakes NECA, he did not have
a copy of the letter that would have gone to NECA terminating NE 2.0°s Letter of Assent C.
(Tr. 220-21). Clearly Acting General Counsel seeks to have the ALJ draw the conclusion that
NE 2:0% Letter of Assent C was not properly terminated based on the absence in the record of a
termination letter to NECA.: Such a conclusion would be unjustified for a number of reasons.
First, NECA isnot a party to-this proceeding and Acting General Counsel-offered no evidence in
the record that NECA has ever asserted that NE 2.0 or Colacino Industries are still bound to its
apreements with the Union (GC Exs. 2, 3). Second, Acting General Counsel could have
subpoenaed a NECA representative to testify and/or produce documents relating to Colacino
Industries and NE 2.0 and failed to so or request an adjournment to do so after reviewing the
copious records it subpoenaed from Colacino and determining that Colacino did not have a copy
of the letter to NECA. Third, based on Acting General Counsel’s failure to call such a witness
Mr, Colacino’s uncontradicted testimony that letters were sent to both the Union and NECA
terminating NE 2.0°s Letter of Assent C must be credited.
10
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5 Anthoeny Blondell’s Separation

M. Blondell testified that Mr. Colacino never told him to quit the Union; he simply told
Mr. Blondell of his plan to terminate the Letter of Assent C with the Union. (Tr. 148). At
Mr. Blondell’s specific request Mr. Colacino separated him from the company and gave him a
letter stating that he was being laid off for lack of work. (Tr. 228, 276; GC Ex. 23). Scott Barra,
a former Union member who had been the Union’s Vice-President and a member of its
Executive Board, testified that both Colacino Industries’ employees and the Union and
Mr. Davis knew that Mr. Colacino had a year to terminate the Letter of Assent C, and that
July 20 was the date by which the Union acknowledged internally he had to do so. (Tr. 273-75).
Mr. Barra testified that he was present when Mr. Blondell tbld Mr, Colacino that he was not
going to leave the Union but did not want the Union to be able to say that Colacino was still in
the Union because he as a Union member continued to work for Colacino after the Tuly 20 date.
(Tr. 278). Mur. Barra testified that Mr. Blondell told Mr. Colacino that ... if you just lay me off
for lack of work, then they [the Union] can’t use me as a tool to tell you that you're still in the
union cause [ work for you.” (Tr. 278).

Mr. Blondell testified that at the time he was laid off they had not finished the jobs he
was working on and that there was work for him. (Tr. 146-47). The ALJ asked Mr. Blondell
what was discussed in a conversation referenced in his layoff letier between Mr. Blondell and
Mr. Colacino eatlier in the day. (Tr, 145-46; GC Ex. 23). Mr. Blondell was somewhat opaque in
his response to the ALJ, stating “That it was probably going fo be my, you know, it was going lo
be my last day but we both knew that from prior days.” (Tr. 145). When the ALJ followed up by
asking whether Mr. Colacino told him why, Mr. Blondell responded: “No, because I mean we
both knew the reason 1 was leaving, it was because of, I know I keep going back 1o the date
July 20" but July 20 was the last day that as me being a Union employee. It was the last day I

was going to work there.” (Tr. 145). When asked by the ALJI whether he questioned the
11
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statement in the letter that he was being laid off because of a lack of work Mr. Blondell
responded: “No, I didn't. .... I guess it don’t matter to me at the time. I didn’t, I wasn't, Imean [
read it and just, I didn’t, whether it was lack of work for o Union employee, I mean I didn’t
really, Ididn't look into it deep or nothing.” (Tr. 146).

Mr. Colacino testified that Mr. Blondell was @ good employee and that he wanted to
retain him. (Tr. 227-29). This is consistent with the language of Mr. Colacino’s letter, in which
he states: “Your employment here was sincerely appreciated and you are considered fo be
among the best in the trade.  That Said,’] hope the future holds opportunities for us to work
together again.” (GC Ex. 23). Mr. Colacino testified that: “... So it was with incredible regret fo

even write that letter, but Ldid it on his insistence; because he inferred and insinudted that the

union was going fo use that as a tool against mie if I didn’t lay him off jor lack of work."”
(Tr.229) (emphasis supplied). In fact, Mr. Colacino told Mr, Blondell that he didn’t have a lack
of work, but Mr. Blondell insisted that Mr. Colacino had to lay him off to protect his business.
(Tr. 229). At the time he was speaking with Mr. Blondell Mr. Colacino did not understand that it
was Mr. Blondell, not he or his company, that would get into trouble if Mr. Blondell stayed in
the Union and coitinued to work for Mr. Colacino; (Tr. 229).

Acting General Counsel failed to adduce any proof that Mr. Colacino ever planned to
change Mr. Blondell’s compensation after Colacino Industries reverted to its non-union status.
In fact, the status quo ante would have been as it was before Mr. Colacino signed the first Letter
of Assent C, when Mr. Blondell was in the Union and working for Mr. Colacino as a Unien
subcontractor and Mr. Colacino paid his wages and Union benefits, either to the Union and
Mr. Blondell by separate checks or all to Mr. Blondell as Mr. Davis insisted, with Mr. Blondell
to then make the appropriate payments to the Union for his dues and benefits. (see, footnote 1).
In sum, the evidence in the record shows that Mr. Colacino never told Mr, Blondell that he had

to quit the Union to stay employed and no proof was adduced to show that Mr. Blondell could
12
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not have returned to his status of working for Colacino as a Union subcontractor or that his pay
or benefits would have changed if he had elected to remain eniployed by Colacino rather than
asking Mr, Colacino to lay him off.

11. ISSUES PRESENTED

The following issues encompass all of the Respondent’s Exceptions to the decision of the
ALTL

1. Whether the ALJ erred in not granting Respondents’ motion to dismiss the
C(Jmplain‘t.
{This issue encompasses Respondents’ Exceptions 16; 18; 20; 22-25; 26-27.)

2. Whether the ALJ erred by concluding that NEC was in a single employer/alter
ego relationship with either Colacino or NE 2.0;
(This issue encompasses Respondents’ Exceptions 1-13; 17-19; 21-25; 28.)

3. Whether the ALT erred by failing to find that there was no enforceable Letter of
Assent C between Respondents and the Union.
(This issue encompasses Respondents® Exceptions 1-9: 11-13; 17-20; 22-28.)

4. Whether the ALJ erred by failing to find that Respondent did not condition
-Anthony Blondell’s employment on working fora non-union company.

(This issue encompasses Respondents® Exceptions 14-15; 21; 22-25.)

13
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L. ARGUMENT
POINT I

THE ALJ ERRED BY NOT DISMISSING THE
COMPLAINT BASED ON JURISDICTIONAL GROUNDS.

The sine qua non of any NLRB proceeding is that “[wlhenever it is charged that any
person has engaged in or is engaging in any such unfair labor practice the Board, or any agent or
agency designated by the Board for such purposes, shall have power fo issue and cause fo be
served upon such a person a complaint-stating the charges in that respeet, and containing a
notice of hearing before the Board or a member thereof, or before a designated agent or
agency, ..o (29 U.B.C. §160(b)) (emphasis supplied). The Board is at all times required to

maintain a quorum of three of its five members. 29 U.8.C. §153(b); New Process Steel. LP. v

NLRB, 130 8. Ct. 2635, 2645 (2010). “It is undisputed that the Board must have a quorum of

three in order to take action.” Noel Canning v. NLRB, 705 F.3d 490, 499 (D.C. Cir. 2013), cert.
granted, 133 S, Ct. 2861 (June 24 2013). Thus, Respondents submit that the Complaint must be
dismissed because at the time the Complaint was filed, the NLRB did not have a quorum and
could not, therefore, exercise the power of the Board in filing Complaints or taking any other
actions,

The Complaint was filed on May 30, 2013. (GC Ex. le). When the Complaint was filed,
the Board consisted of Chair Mark Pearce and Members Sharon Block and Richard Griffin.
Membets Block and Griffin were appointed as recess appointments by President Obama on
January 4, 2012, and sworn in on January 9, 2012.° It is submitted that, for the reasons set forth
in Noel Canning, Members Black and Griffin. were invalidly appointed because they were
appointed during an intrasession break, and not an intersession break, as the law requires for

valid Recess appointments. Thus, when the Complaint was issued in May 2013 the Board lacked

¢ Terence Flynn was also appointed and sworn in on these dates but subsequently resigned in
July 2012 before the Complaint at bar was issued.
14
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& quorum, having only one validly appoitited Member, and its actions were, consequently, void

ab initio. See also, NLRB v, Enterprise Leasing Co. Southeast. LLC, 722 F.3d 609 (4th Cir.

2013); NLEB v. New Vista Nursing & Rehab., 719 F.3d 203 (3d Cir. 2013). Accordingly, since

the Board lacked a guorum in May 2013, and therefore any power to act, the Complaint miust be
dismissed.

As an alternate basis for dismissal Respondents submit that the Complaint must also be
dismissed because it was initiated without a validly appointed General Counsel ot Acting

General Counsel. See, Hooks v. Kitsap Tenant Support Sves. Inc., 2013 U.S. Dist. LEXIS

114320, 196 1.R.R. M. (BNA) 2703 (W.D. Wash. Aug. 13, 2013) (Decision in the Record as R.
Ex. 1), This Complaint (GC Ex. le) was issued pursuant to the authority of Acting General
Counsel Lafe Solomon (“ACG Solomon™), If, as Respondents assert, Mr. Solomon was never
validly appomted to the position of Acting General Counsel, then the issuance of the Complaint
at-bar was an witra vires act, and the Complaint must be dismissed as a matter of Jaw,

The National Labor Relations Act establishes the procedure for the appointment of the
NLRB's General Counsel and, if necessary, it’s Acting General Counsel, and the singular
authority of General Counsel with regard to the investigation and issuanice of complaints:

There shall be a General Counsel of the Board who shall be
appointed by the President, by and with the advice and consent ef
the Senate, for a term of four years. The General Counsel of the
Board - shall exercise . general - supervision —over  all attomeys
employed by the Board (other than trial examiners [administrative
law judges] and legal assistants to Board members) and over the
officers and employees in the regional offices. He shall have final
authority, on behalf of the Board, v respect of the investigation of
charges and issuance of complaints wnder section 10129 USCS
§ 1607, and in respect of the prosecution of such complaints before
the Board, and shall have such other duties as the Board may
prescribe or as may be provided by law. In case of vacancy in the
office of the General Counsel the President is authorized to
designate the officer oremployee who shall act as General Counsel
during such vacancy, but no person or persons so designated shall
50 get (1) for more than forty days when the Congress-is in session
unless a nomination fo fill such vacancy shall have been submitted
15
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10 the Senate, or (2) after the adjournment sine die of the session
of the Senate in  which such - nomimation. was  submitied.
29 11.8.C. 153(d) (italics added).

President Obama nominated Mr. Solomon to serve as Acting General Counsel of the
NLRB on June 21, 2010, which was during the second session of the 111th Congress.j The
second session of the 111th Congress ran from January 5, 2010, through December 22, 2010.°
President Obama subsequently nominated Mr. Solomon to be the General Counsel of the NLRB
on January 5, 2011, which was the first day of the first session of the 112th Congress.” The
Senate did not confirm Mr. Solomon's appointment, The first session of the 112th Congress
ended on January 3, 2012, and President Obama did not nominate another General Counsel or
Acting General Counsel prior to the issuance of the Complaint at bar.

During ‘the relevant time period: Mr, Solomon purported to be the Acting General
Counsel.- He was, however, only appointed Acting General Counsel during the 111th Congress,
which ended on December 22, 2010, and President Obama never made an official nomination to
the General Counsel position until after the expiration of the 111th Congress. Moreover; the
Senate never confirmed Mr. Solomon's nomination as  General Counsel during the
112th Congress; nor did President Obama make another nomination prior to the issuance of this
Complaint. ~Accordingly, it is submitted that under the clear and unambiguous mandate of
29 U.S.C. § 1535(d), Mr. Solomon was Acting Atforney General for only 40 days (which tenure
expire‘d on-July 31, 2010), or, at the very latest, December 22, 2010 (the adjournmient sine die of

the 111th Congress). The original Charge was filed August 28, 2012, and the Complaint issued

’ See, NLRB website: http://www.nirh.sov/who-we-are/general-counsel/lafe-solomon-acting-
general-counse]

8 See, U.S. Senate website: hitp://www.senate.gov/reference/Sessions/sessionDates.litm

? See, Congretional Record website: htip:/www.epo.gov/fdsys/pke/CREC-2011-01-05/html/

CREC-0011-01-05-ptl-PegDi.htm
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on May 30, 2013, (GC Ex. 1[a] and [e]).; Since Mr. Solomon was never validly appeinted as the
Acting General Counsel, both the investigation and issuance of the Complaint in the matter were
ulra vires acts:

In the Kitsap case, supra, the Board argued that ACG Solomon was validly appointed
pursuant to the Federal Vacancies Reform Act (“FVRA™), 5§ U.S.C. § 3345 et seq., and therefore
ACG Solomon’s delegation of authority to file the Complaint against Kitsap was a valid act.
As noted by the Kitsap court, however:

The FVRA only permits the appointment of a person under specific
circumstances and the only circumstance that could apply to Hooks is
appointing a person who, within the last 365 days, has served as a personal
assistant to the departing officer Id. § 3345(b). " Ii is undisputed that
Solormon has never served as a first assistant; Therefore, Hook’s argument
is without merit. (R. Ex: 1, pp: 3-4)

Based on the fact that AGC Solomon was never validly appointed to the Acting General
Counsel position, it is submitted that the ALJ should grant Respondents” motion and dismiss the
Complaint in its entirety.

POINT 11
THE ALJ ERRED BY CONCLUDING THAT NEWARK
ELECTRIC CORPORATION WAS IN A SINGLE
EMPLOYER/ALTER = EGO RELATIONSHIP WITH
EITHER . COLACINO INDUSTRIES OR NEWARK
ELECTRIC 2.0.

The Board examines four factors to' determine whether two nominally separate
employing entities constitute a single employer. Those factors are: (1) common ownership,

(2) common. management, (3) iterrelation of operations; and (4) common control of labor

relations: Car Finishing Specialties, Inc., 358 NLRB No. 163 (2012). With regard to alter ego

status, the Board looks at additional factors including whether the entities are substantially
identical based on their management, business purpose, operating cquipment, customers,
supervision and common ownership. Id. It has been stipulated for purposes of this case that
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Colacine Industries and NE 2.0 had a single-employer/alter ego relationship based on the four
factors above. The remaining question is whether there was a single employer/alter ego
relationship between Colacino Industries and Newark Electric Corp. (“NEC™).

Colacino and NEC do not satisfy any of the criteria used to measure single employer/alter
cgo status. At all times each entity was 100% owned and controlled by different individuals;
Colacino by James Colacino and NEC by Richard Colacino. While NEC was a dormant
company from 2000 until its dissolution in April 2013, the evidenice shows that there was never
any common management of the two companies.. -Colacino has at all times been managed by
James Colacino while NEC was always managed by Richard Colacino. More to the point, there
wis never any interrelation- of operations or-commen control of labor relations, inasmuch: as
Colacino was formed in 2000 and NEC went completely dormant in 2000 when Richard sold all
of the assets, good will, and customer list to James Colacino for $500,000."° The only reason
NEC was not completely dissolved in 2000 is that Richard Colacino had to finish.paying off a
tax lien against that company. When that tax lien was paid off NEC was promptly dissolved in
2013, Otherwise, NEC was completely defunct as of 2000. The faet that Richard Colacino went
to work for his son at Colacino Industries after 2000 is further proof that NEC was no longer
doing any business after its assets, good will and customer base were sold to Colacino. If NEC
had continued to-be an active and ongoing business then Richard Colacino would have devoted

his time and labors to that business and would not have worked at Colacine Industries. - Thus, if

" The ALJ erroneously concluded that the employer’s contributions to the union funds canie
from Newark Electric (ALJD at p. 4, lines 12-13) and that the record shows that the payroll
reports of the employees reflect all three named Respondents (ALJD at p: 8, lines 9-10).  Since,
as the ALJ recognized, Newark Electric had no assets (only undischarged tax liens as of 2000),
none of the-employer contributions could: possibly have come from it. - The ALJ’s citation to
GCX 9 does not prove otherwise. The only reference to “Newark Electric” is on the second page
for the month of April 2011, This reference is clearly a typo, as the first and third pages are
virtually identical and correctly identify Newark Electric 2.0 as the contributing employer.
Moreover, both the ALT and Union witness Mike Davis acknowledged at the hearing that GEX 9
pertained to NE 2.0 (Tr. 59).
18
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the relationship of NEC and Colacino Industries were to be depicted by 2 Venn diagram, they
would appear as two circles that never intersect —a null set if you will.

Although the Board’s alter ego inquiry is somewhat broader in scope, the result is the
same. In the vernacular, an alter ego is defined as a “second self” or another aspect of one’s self
Botl the vernacular and the Board’s definition ave premised, however, on the aclive existence of
both entities at the point in time when the question of alter ego status is being determined.
If Colacino and NEC had been actively engaged in business at the same time, then Acting
General Counsel’s proof regarding such things as names on invoices, markings of company
vehicles, place of business, phones, e-mail addresses, etc. (E.g.. GC Exs. 7, 19, 24-27, 29-32, 34)
might lead one to the conclusion that these two companies were indeed alter egos. The missing
link, the absent crucial underpinning if you will, is any evidence that these two companies were
actively engaped in business at the samie time within the relevant timeframe. They were not.

The vnrefuted evidence in the record establishes that neither company ever had common
manag:nleﬁt\ While James Colacino worked for Richard Colacino at NEC prior to forming his
own company and Richard Colacino works for James Colacino at Colacino Industries, neither
ever had any management role in the other’s company. It is utterly meaningless to say that NEC
and Colacino are substantially identical when the evidence shows that for all practical purposes
they never existed contemporaneously as business entities. The fact that Colacino used NEC’s
name, assets, and customer base is wholly attributable to the fact that it purchased them in 2000
when NEC ceased operating as an active business. Certainly NEC did not have the same
business purpose as Colacino since it had no business purpose whatsoever on and after 2000.
NEC also had no operafing equipment, customers, or employees since 2000, All NEC retained
after 2000 was a tax lien that had to be discharged before it could be finally dissolved. Thus,
Colacino and NEC cannot be considered to be alter egos under Board law (or any other law for

that matter).
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POINT ITI
THE ALJ ERRED IN FAILING TO FIND THAT THERE
WAS NO ENFORCEABLE LETTER OF ASSENT C
AGREEMENT RESPONDENTS AND THE UNION.

It was stipulated that Colacino Industries properly and timely terminated its Letter of
Assent C with the Union. (Tr. 83). It is also uncontested that NE 2.0 was dissolved and no
longer exists. Thus, the only possible enforceable Letter of Assent C that exists in this case is the
one between the Union and the company named Newark Electric; not NE 2.0. (GC Ex. 6). In
fact, the Board attorney representing Acting General Counsel vehemently asserted just that
during her opening: ... the evidence will show that Newark Electric is alive and well as the face
of Colacino Industries, Respondent may also argue that the letter of assent as signed on
February 2011 was an ugreement between Newark Electric 2.0 and the Union, but the document
speaks otherwise,” (Tr. 10)."! While Colacino may be alive and well, the evidence adduced at
the hearing shows that NEC was, at best, in a catatonic or Zombie-like state from 2000 - 2013,
when it was finally put to complete rest.'?

While James Colacino signed the February 24, 2011 Letter of Assent C, it is indisputable

that he never had any ownership interest in NEC, was never an officer of NEC, and never had

' If in fact Newark Electric [NEC] and Colacino Industries were one in the same entity, then
query why the Union would ever have had Colacino Industries sign the second Letter of
Assent C in July 2011. There would have been no need to do so, since under the Union’s and
Acting General Counsel’s theory it already had Colacino Industries signed up with an
anniversary clock that began in February 2011. It would make no business sense from the
Union’s perspective to extend the 1 year anniversary of the Letter of Assent C, and by extension,
Mr; Colacino’s time to opt out of that agreement.. Mereover, if they were one in the same entity,
then the first Letter of Assent C should have merged into the second Letter of Assent C, which
Acting General Counsel has stipulated was properly and legally terminated by Mr. Colacino in
April 2012

12 The AL erroneously concluded that the letter of assent C was signed by Newark Electric and
that Newark Electric employed several union members at that time (ALJD at p. 7, lines 47-48).
The only proof that anyone was ever employed by Newark Electric was the testimony of Jim
Colacino that he worked for Newark Electric prior to 2000. There was no proof in the record of
any employees being employed by Newark Electric after 2000.
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any authority to bind NEC to any agreements. Moreover, this Letter of Assent C, which was
drafted by the Union, has NEC’s Federal Employer Identification Number (“FEIN™), not that of
NE 2.0, which did not even have an FEIN at when this agreement was signed. (Tr. 80-81;
GC Ex. 9, at p. 4. [showing FEIN for NE 2.0] and GC Ex. 11[showing FEIN for Colacino]).
That being the case, it is submitted that the only reason that Acting General Counsel has alleged
and tried to prove that Colacino and NEC constituted a single employet/alter ego is that absent
such a finding there is no proof that NE 2.0 ever entered into a legally binding Letter of Assent C
with the Union. The entire case would rest, then, on the Letter of Assent C signed by Colacino
Industries, which was properly and legally terminated by Mr. Colacino in April 2012,

If it is to be believed, then the testimony of Acting General Counsel’s witness, Union
Business Apgent Mike Davis, fatally undercuts the allegation that there was an enforceable Letter
of Assent C between the Union and NE 2.0. Mr, Davis steadfastly maintained throughout his
testimony that he never knew NE 2.0 existed. (Tr. 32, 83-84). If one takes Mr. Davis at his
word, and his further testimony that the Letter of Assent C he prepared was to be between the
Union and the existing company, Newark Electric (NEC), then that Letter of Assent C is legally
unenforceable and a nullity on its face, since it was not signed by an officer or owner of NEC,
which was still legally in existence at that point in time. The only individual who could have
signed NEC to the Letter of Assent C was its 100% owner and President, Richard Colacino; and
he did not do so.

‘What is sauce for the goose is sauce for the gander. If Acting General Counsel and the
Uniot are attempting to hold Colacino to the absolute letter of that Letter of Assent C agreement
by stating that it was between the Union and NEC - not NE 2.0 - and maintaining that it was not
timely and effectively terminated by James Colacino, then they must, as a matter of legal
imperative and intellectual honesty, also concede that this Letter of Assent C was void ab initio,

and therefore completely unenforceable, since it was never entered into by anyone with authority
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to bind Newark Electric (NEC). The only way for Acting General Counsel to cut this logical and
legal Gordian Knot and salvage this portion of the Complaint is through creative use of the single
employer/alter ego theory to tic Colacino and NEC together. As noted above, however, Colacino
and NEC cannot te considered single employers/alter egos.  Consequently, it is submitted that
the ALJ clearty erred in not dismissing the portion of the Complaint alleging that the
Respondents have failed and refused to bargain collectively with the Union.

1. Colacine and NE 2.0 Effectively Terminated the Letters of Assent C
with the Union.

Asnoted above, Acting General Counsel stipulated that Colacino effectively terminated
its Leétter of Assent C with the Union, and thus (here is no basis for finding that Colacino itself
currently has any legal relationship with the Union. If confrary to the express terms of the
document itself, it is found that the February 24, 2011 Letter of Assent C with “Newark Electric”
(GC Ex. 6) was in fact legally binding on NE 2.0, as opposed to NEC (see, Point C, supra), then
it is submitted as an alternative basis for dismissing the Complaint that this Letter of Assent C
was also effectively properly terminated prior to its 1 year anniversary.

As noted above, Mr. Colacino’s agreement to sign Colacino Industries to a Letter of
Assent C in July 2011 was premised and based on Mr, Davis® representations to Mr. Colacino
that one individual could not have two Letters of Assent C; and that the Letter of Agsent C with
Newark Electric would have to dissolve or go away so that there was only a single Letter of
Assent C. (Tr. 185). While Mr. Colacino could not terminate NE 2.0°s Letter of Assent C on
July 20 (the carliest it could have been terminated was August 22), he had no reason to believe
that the Union could not do so, particularly in view of Mr. Davis’ assertions that a single person
was not permitted to have more than one Letter of Assent C. (Tr. 185-88). After all, it was the
Union’s agreement and the Union’s rules. Further, subsequent to his signing Colacino Industries
to the Letter of Assent C he was told by Mr. Davis that the Newark Electric Letter of Assent C

22



Case 18-2784, Document 38-2019, 2484956, Pagel05 of 113

had been redated to make it run concurrently with Colacing Industries” July 20, 2011 Letter of
Assent C. (Tr. 185-88, 191-92). In this vein Mr. Davis’ conduct becomes extremely important;
for it demonstrates beyond cavil that, contrary to his testimony at the hearing, in fact NE 2.0%s
Letter of Assent C was either dissolved or effectively redated to July 20, 2011,

Union members Messrs. Blondell and Barta testified that they and the Union knew that
July 20, 2012 was the deadline by which Mr. Colacino had to terminate the Letter of Assent C
and get out of the Union. (Tr. 111-12, 138, 273-76). Mr. Colacino had previously terminated the
second -letter of Assent C with Colacino Industries in April 2012, and so the only Letter of
Assent C to which Messrs. Blondell and Bara could possibly have been referring was the original
redated Letter of Assent C between NE 2.0 and the Union. Tn this case actions speak louder than
words, and Mr. Davis® expression to his Union members that July 20 was Mr. Colacine’s last
day to-get out of the Union operates as a recoguition; nay an admission, that he had agreed with
Mr. Colacino to redate NE 2.0%s Letter of Assent C to July 20, 2012 so-that it ran concuriently
with Colacino Industries’ Letter of Assent C. Otherwise, Mr, Davis would not have told
My Batra that he could not-work for Mr: Colacing after July 20, and that he was pulling all the
Union: employvees as soon as he heard that Mr. Colacing was going non-union because
Mr. Colacino would already have been locked into a longer term relationship with the Union by
virtue of the fact that NE 2.07s 1 year anniversary originally ended back in February 2012; before
M, Colacino terminated Colacing Industries’ Létler of Assent € with the Union. (Tr. 273-74).
Mr. Davis would never have told his Union members this unless he had in fact either dissolved
or redated NE 2.0%s Letter of Assent C. Critically, although Mr. Davis was recalled as a rebuttal
witness after Mr. Barra testified, he did not refute any of Mr. Barra’s or Mr. Blondell’s
testimony.  Thus, the fact that Mr. Davis told his Union members that Mr. Colacine had until
July 20, 2012 to terminate his Letter of Assent C (and that if he did so they would be pulled from

working for Colacino) bespeaks the truth of what Mr. Colacine testified to; viz., that Me. Davis
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agreed, as part of signing Colacino Industries to a Letter of Assent C, to either dissolve or redate
NE 2.0°s Letter of Assent C.

The allegations in the -Antended Charge also- ¢learly demonstrate that Mr. Davis
understood the anniversary. date of the first NE 2.0 Letter of Assent 'C to have been redated to
July 20. . The Amended Charge alleges that Respondents violated the Act by *... abnegating &
collective bargaining agreement mid-term with the Union on July 20, 2012 (GC
Ex. le)(emphasis supplied). Mr. Colacino’s termination letter was dated June 29, 2012, and
states that NE 2:0°s Letter of Assent C was being terminated that day. (GC Ex. 13). While
Mr. Colacino admitted to being incorrect about the effective termination date (the 30-day notice
period would have taken that date out to July 29, 2012) the only way a reférence in the Union’s
Amended Charge to-a July 20 date would make any sense would be if, as Mike Davis told
M. Colagino, he had redated NE 2.0’s Letter of Assent C to July 20; 2011 to run concurrently
with the Colacino Industries” Letter of Assent C.

Just as Mr, Davis had manipulated Mr, Blondell into a position where he allegedly gwed
the Unioni $38,000 .in benefit contributions, and thus was able to exert control over him, the
evidence similarly shows that Mr. Davis also manipulated and deceived Mr. Colacing, to
Mr. Colacino’s detriment, with tespect to the status of the February 24, 2011 Letter of Assent C
with NE 2.0; Significantly, since the trial period specified in the Letter of Assent C during which
M. Colacino was able to terminate the agreement was for a period of up to 1 year; the Statue of
Frauds does not require the agreement to redate the Letter of Assent C to be in writing. See,
New York General Obligations Law §5-701 (a)(1). Thus, an oral agreement, or, as in this case,
the oral modification of a written agreement (Mr. Davis’ agreement to redate the February 2011
NE 2.0 Letter of Assent C to run-concurrently'with the July 2011 Colacino Letter of Assent C), is
fully enforceable, since it was to be performed within 1 year. Moreover, there was ample

consideration for the oral modification inasmuch as Mr. Colacino relinquished a legal right by
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pushing out from August 22, 2011, to January 2012 his ability to terminate NE 2.0°s Letier of
Assent C. (Tr. 186-87 “I do know that when he mentioned that he had redated i, 1
[Mr. Colacino] was a little bit discouraged because I had assumed that one was going to come
and go in its own time frame and, now, it basically extended that trial period, this letter of ussent
C, by four months,”). Thus, Mr. Colacino was fully within his legal rights to terminate the
NE 2.0 Letter of Assent C in June 2012, prior to its redated Tuly 20, 2012, 1 year anniversary.
Even if Mt. Davis’ vral agreement to redate the February 24, 2011 Letter-of Assent C
with Newark Electric (or NE 2.0) was not enforceable as a matter of law, Mr. Davis would still
be legally prevented from challeniging Mr: Colacino’s termination of that agreement in June 2012
based on the doctrines of detrimental ‘reliance, equitable estoppel, and/ot unclean hands,
Equitable estoppel prevents a party from disputing certain facts after it has obtained a benefit by

causing the other party to reasonably rely on the truth of those facts. See, e.g,, Manitowoe Jce,

Inc., 344 NLRB 1222, 1223 (2005); Red Coats. Inc., 328 NLRB 205, 206 (1999). It is clear that

when Mr, Colacino signed the Letter of Assent C in July 2011 he wanted and intended only
Colacino Industries to be bound by an agreement with the Union. Mr. Davis knew that all Mr.
Colacino had to do if he wanted to completely end his relationship with the Union was wait a
few weeks until August 22, 2011, at which time Mr, Colacino would be beyond the initial 180
day period during which he could not terminate NE 2.0’s Letter of Assent C with no further
consequences or liability ‘to the Union. To his eredit, Mr. Colacino told My, Davis that the
reason it could not work out with NE 2.0 was because of the cash flow and other issues that this
startup company was having. Mr. Colacino expressed a willingness to prolong the trial period
for another 6 months by signing Colacino Industries to a new Letiter of Assent C to see if the
relationship could work with his established company. Since Mr. Colacino did not have the right
in July 2011 to unilaterally terminate NE 2.0’s Letter of Assent C with the Union, he relied on

Mr. Davis® representations that the Letter of Assent C with NE 2.0 was either dissolved or
25



Case 18-2784, Document 38-2 51 019, 2484956, Page108 of 113

redated (leaving it to Mr. Davis to decide which based on his internal Union rules), with the
result being Mr. Colacino forewent taking any action to terminate NE 2.0°s Letter of Assent C
within the original 1 year anniversary period (viz., on or before February 24, 2012) because he
had been materially mislead by Mr. Davis as to the status of that Letter of Assent C.
Accordingly, it is submitted that the Union and Acting General Counsel should be estopped from
claiming that Mr. Colacino did not timely terminate NE 2.0’s Letter of Assent C in June 2012,
prior to its redated 1 year antiversary.

In addition to the foregoing, the doctrines of fraud in the execution and/or fraud in the
inducement also operate in this case to prevent the Union and Acting General Counsel from
claiming that Mr. Colacino did not properly terminated NE 2.0°s Letter of Assent C in June
2012. “Both fraud in the execution and fraud in the inducement require a finding that the

Employer was in fact misled about what was being signed, and that the Employer relied on that

misrepresentation when signing the document.” Horizon Group of New England, JD(NY) 43-05

(2004); see; Positive BElectrical Enterprises. Inc.; 345 NLRB. 915 (2005). - When M. Colacino

signed the second Letter of Assent C binding Colacino Industries on July 20, 2011, he did so
‘having been misled by Mr. Davis as to what effect signing Colacing Industries to that second
Letter of Assent C would have on NE 2.0’s first Letter of Assent C. By his prior conduct (viz.,
his personal and electronic near-stalking activities, his economic warfare vis-a-vis hiring his
employees away and then laying them off, which both depleted his workforce and caused him
significant economic costs in the form of paying unemployment benefits that he had never had to
pay before, etc.), Mr. Davis had essentially bullied Mr. Colacino into signing that first Letter of
Assent C and conditioned him to go along with whatever Mr. Davis stated concerning the
Union’s Letters of Assent C (again, the Union’s agreement; the Union’s rules). Thus,

Mz Colacino was both misled by-Mr. Davis concerning the legal status of NE 2.0°s Letter of
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Assent € when he agreed to sign the second Letter of Assent C for Colacino Industries, and he
plainly relied on Mr. Davis’ statements to his detriment when he signed that agreement,

As noted above, the only limitation on the ability to terminate the Letter of Assent C
between the 180 day and 1 year anniversary period timeframe is that the termination itself cannot
become effective sooner than 30 days after the writlen notice terminating the Letter of Assent C.
Thus, as Mr. Colacino testified, although his termination letters for NE 2.0 state that the
agreement was terminated as of the date of the letter (June 29, 2012) in actuality the effective
termination date would have been July 29", (Tr, 221-22). Practically speaking this failure to
give the full 30 days’ notice was of no significance, since NE 2.0 had not had any employees
since July 2011 when Colacino Industries signed its Letter of Assent C (and therefore, a fortior,
did not do any bargaining unit work requiring the remittance of any payments to the Union or its
funds) and was soon to be dissolved by Mr. Colacino. Business Agent Mike Davis agreed,
testifying that if NE 2.0”s Letter of Assent C were redated to July 20, then he would not any
objection to the timing of Mr. Colacino’s June 29, 2012 termination letter. (Tr. 96).
Accordingly, it is submitted that both Letters of Assent C were legally and properly terminated
and that the portion of the Complaint alleging that the Respondents have failed and refused to
bargain collectively with the Union must be dismissed.

POINT IV
THE ALJ ERRED IN FAILING TO FIND THAT
RESPONDENTS DID NOT CONDITION THE EMPLOYMENT
OF ANTHONY BLONDELL ON WORKING FOR A
NON-UNION = COMPANY, « THEREBY CAUSING HIS
TERMINATION.

As this portion of the Complaint alleges a violation of Section 8(a)(1) and (3) of the Act,
Acting General Counsel was required to show discrimination with a motive of encouraging or

discouraging union membership. Lively Electric, Inc, 316 NLRB 471, 472 (1995).

The discriminatory motive element derives from the “Hobson’s choice™ of an employee being
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forced to decide between losing his job and giving up his right to be in the union. Id.  That
credible evidence shows that this did not happen in this case.

The credible evidence in the record shows that Anthony Blondell engaged in what the
military would call an “SIE” (self-initiated elimination). Mz, Colacino testified that Mr. Blondell
was a good employee, he had work for him, and had no intention of laying him off Indeed, had
Mz, Colacino wanted to rid himself of Mr, Blondell for discriminatory reasons he would never
have agreed to rescind Mr. Blondell’s June 29, 2012 termination. (GC Exs. 21 and 22). Both
Messrs. Colacino and Barta testified that Mr. Blondell went to Mr. Colacino and that Blondell
told Mr. Colacinio that he needed to lay Mr. Blondell off for lack of work by July 20, 2012, the
anniversary date of the Letters of Assent C that had been terminated. Hence, Mr. Blondell was
the quintessential STE."*

Mz, Blondell admitted that Mr, Colacino never fold him to quit the Union. (Tr. 148).
Moreover, it was clearly left up to the employees in the Union (Messrs. Blondell, Barra, and
Bush) to decide what they wanted to do when Mr. Colacino terminated the Letters of Assent C
with the Union. Scott Barra testified that Mr. Colacino had nothing to do with his decision
process to: (1) either stay employed at Colacino or not; or (2) to remain a Union member or not.
(Tr. 275). On the other hand, Business Agent Mike Davis specifically told Mr. Barra that they
[the Union members employed by Colacino] could not stay members of the Union and continue

to work for Colacino after July 20." (Tr. 274). Mr. Davis told them that if Mr. Colacino went

1 The speculative mental gymnastics that the ALJ went through to discredit the testimony of
both Mr. Colacino and Union member and former Union officer Scott Barra is nauseating (ALJD
pages 18-19). The ALJ provided no rationale in particular for why he disbelieved Mr. Barra and
there was no discussion of the evidence adduced by Respondents (discussed below) supporting
the testimony of Messrs. Colacino and Barra,

" This is also further proof that Mr. Davis redated NE 2.0°s Letter of Assent C to run
concurrently with Colacino’s Letter of Assent C which had a 1 year anniversary end date of
July 20.
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non-Union he would pull them all back from Colacino. (Ttr. 274). Although Mr. Barra was
aware that Mr. Davis had permitted other Union members go to a non-active status and work for
a non-Union employer, Mr. Davis refused Mr. Barra’s request to go to non-active status so that
he could remain employed by Colacino. (Tr. 274). M. Baria also testified that had he elected
not to resign his Union membership and had continued after July 20 to work for Colachio the
Union would have brought him up on charges. '* (Tr. 274). In the end, Messrs. Barra and Bush
chose to resign from the Union and continue working for Mr. Colacino (GC Exs. 16 and 17)
while Mr, Blondell, based on his much longer membership in the Union and its pension plan,
decided to approach Mr, Colacing and ask Mr., Colacine to be laid-off,

Clearly Mr. Colacino never conditioned Mr. Blondell’s employment on quitting the
Union or in any way caused Mr. Blondell to terminate his employment, Mr. Colacino would
happily have employed Mr. Blondell as a non-Union company just as he did prior to signing
Colacino Industries to a Letter of Assent € with the Union: Thus, the separation: letter
Mr. Colacino wrote at Mr. Blondell’s behest plainly bespeaks an employer that did not want to
lose Mr. Blondell as an employee; viz., “Your employment here was sincerely appreciated and
you are considered lo be -among the best in the trade.  That said, I hope the future holds
opportunities for us to work together again.” (GC Ex. 23). Accordingly, it is submitted that the
portion of the Complaint alleging that the Respondents conditioned Mr. Blondell’s employment
on working for a non-Union company must be dismissed. Mr. Colacino never placed any
conditions whatsoever on Mr. Blondell’s employment. The evidence conclusively establishes

that Mr. Blondell was an SIE based on his own personal reasons.

1% Mr. Blondell steadfastly denied knowing whether the Union could bring him up on charges or
otherwise ‘discipline him if he ‘continued to ‘work for Colacino after July 20 and was still ‘a
member of the Union. (Tr. 147). Consequently, from Mr. Blondell’s perspective, based on his
testimony, there was seemingly nothing preventing him from remaining a Union member and
working for Colacino after July 20; just has he had done before Mr. Colacino signed the first
Letter of Assent C in February 2017,
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1V, CONCLUSION
For the foregoing reasons Respondents respectfully request that the Board sustain their
exceptions to the Administrative Law Judge’s Decision and dismissed the Complaint in its
entirety.

Dated; Janvary 30, 2014
Pittsford, New York

Respectfully submitted,

HARRIS BEACH PLIC

Edward A. Trevvett
Altorneys for Responjiept
99 Garnsey Road

Pittsford, New York 14534
Telephone: (585) 419-8800
Facsimile: (585) 419-8817
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NEWARK ELECTRIC CORP,,
NEWARK ELECTRIC 2.0, INC.,

AND COLACINO INDUSTRIES, INC.,
a single employer and/or alter egos

and Case No, 3-CA-088127
INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS,
LOCAL 840
STATEMENT OF SERVICE

I, ANGELA CLARKE, the Legal Administrative Assistant to one.of the attorneys
for the Respondents, hereby certify that I caused a true and complete copy of the
Respondents’ Exceptions to the Decision of the Administrative Law Judge and Brief in
Support of Exceptions to the Decision of the Administrative Law Judge to be served, by
causing same to be enclosed propetly and securely in a sealed wrapper to be delivered via
regular mail through the United States Postal Service on the 30" day of January, 2013,
from the office of Hatris Beach, PLLC fo:

Rhonda P, Ley

Regional Director ,

National Labor Relations Board - Region 3
Niagara Center Building

130 South Elmwood Avenue; Suite 630
Buffalo, NY 14202

Claire T. Sellers, Esq.

Field Attorney

National Labor Relations Board = Region 3
Niagara Centér Building

130 South Elmwood Avenue, Suite 630
Buffalo, NY 14202

Donald D. Qliver; Esq.

Blitman & King, LLP

443 North Franklin Street, Suite 300
Syracuse, NY 13204-5423

Michael Davis

IBEW Local 840

58 Castle Street
Geneva, NY 14456-2621

/gzg/’ Wiste

“Angdla Clarke
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